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President Thompson Reaffirms Association's 
Stand on World Court 


EADING advocates of the adherence of the 

United States to the Permanent Court of In- 
ternational Justice gathered at a dinner and meeting 
in Philadelphia on December 11. The affair was 
under the auspices of the American Peace Founda- 
tion, and was eminently successful, over 1,450 being 
seated at the tables. Hon. John W. Davis presided, 
and the legal profession was also represented by 
Hon. Guy A. Thompson, President of the American 
Bar Association, Chief Justice Carrington Marshall 
of the Supreme Court of Ohio, Chief Justice 
William Pattangall of the Supreme Court of Maine 
and others. Hon. James Grafton Rogers, Assistant 
Secretary of State, made the first address, his sub- 
ject being “The Administration and the World 
Court,” after which various speakers made brief 
reports of the position taken by leading national 
organizations on the question. President Thomp- 
son’s brief but emphatic reaffirmation of the attitude 
of the American Bar Association made on this oc- 
casion is as follows: 

“The American Bar Association was organized 
in 1878. Its fifty-three years of life have been de- 
voted to the public service. It has formulated and 
approved many measures that have become the law 
It has condemned many others that 
sut never has it 
acted with more deliberation or with greater empha- 
sis than upon the question of the adherence of our 
country to the Permanent Court of International 
Those who assert the contrary are un- 


of the land. 
were hostile to the public interest. 


Justice. 
familiar with the record. 

“Three times has the American Bar Association 
in national conventions assembled, in language un- 
mistakable and by votes practically unanimous, 
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urged the adherence of our country to the World 
Court,—first at Minneapolis in 1923, again six years 
later at Memphis in 1929, after the question had 
been discussed throughout the length and breadth 
of the land, and finally at the recent annual meeting 
in Atlantic City in September last. Numerous state 
and local bar organizations have ratified this posi- 
tion; not one has disapproved. It would have been 
surprising, indeed, had the American Bar Associa- 
tion’s action been otherwise, for this Association 
represents the law and stands for the promotion of 
the orderly admiristration of justice by judicial 
decision as opposed to violence, private or public. 
Furthermore, the Constitution of the Court and the 
Protocol of Accession were drafted by lawyers, 
eminent and learned lawyers, and none made greater 
contribution to the work than did he to whom we 
delight to refer as the leader of the American bar, 
the Honorable Elihu Root. 

“Again, lawyers are not unfamiliar with history. 
They recall that our representatives at the first 
Hague Conference in 1899 were ‘enjoined to propose 
at an opportune moment’ a plan for an international 
tribunal, but that they found, among other nations, 
‘little or no apparent tendency to crystallize into 
any satisfactory institution.” They remember that 
at the second Hague Conference in 1907, it was the 
American delegates, headed by Joseph H. Choate, 
who were thwarted in their efforts to establish just 
such a court as this by the impossibility of agreeing 
on the methods of electing judges. They know also 
that there was no flagging in American effort for the 
establishment of this Court, but that it continued 
without abatement until in 1920 it was crowned 
with success. 

“Senators may well give heed to the opinion of 
the American Bar Association. It is not an organ- 
ization for profit. It serves no selfish purposes. The 
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sole and only object of its existence and of its mani- 
fold activities is to render public service, and its 
actions are influenced only by considerations of the 
public good. It is the greatest organization of 
lawyers in the world today,—greatest numerically 
with its membership of 28,000, and greatest in the 
character, the learning, the achievement and the 
eminence of its members. Within its ranks are to 
be found substantially all of the foremost lawyers 
of the land from every state in the Union. When it 
speaks, it expresses the best thought of the bar of 
America. On such a question as this, involving as 
it does familiarity with history, intimacy with polit- 
ical science, knowledge of international law and in- 
ternational relations, where would we seek more 
competent, more dispassionate, more patriotic ad- 
vice; where would be look for safer leadership? 

“It is the judgment of the American Bar Asso- 
ciation, deliberately reached, that the national honor, 
the national welfare and the welfare of human be- 
ings everywhere require the entrance of our country 
into the Permanent Court of International Justice. 
This great institution of justice and of peace, the 
realization of an American ideal, the fruition of 
American effort, must not fail because of America’s 
recreancy to duty—duty to the living and duty to 
the dead.” 


Executive Committee's Mid-Winter Meeting 


HE Executive Committee’s mid-winter meeting 

at Charleston, S. C., on January 11, 12 and 13, 
resulted in the disposal of a number of important 
pending matters and appropriate action with refer- 
ence to a number of others not yet ripe for a final 
decision. Reports of officers were received, the pro- 
posals of various sections and committees were con- 
sidered, and the financial affairs of the Association 
given the customary attention. The Treasurer’s 
report showed these to be in good condition. 


President Guy A. Thompson presided at the 
sessions during the meeting. All members of the 


Executive Committee were present except Judge 
Keaton, who had arrived in South Carolina to at- 
tend the meeting but was suddenly called home by 
a telegram announcing the illness of his mother, 
Mr. Harry S. Knight, who was prevented from at- 
tending by pressing business arising at the last mo- 
ment, and Mr. Glenn J. Fairbrook, who was de- 
tained by the illness of his wife. In addition to the 
officers of the Association, the chairmen of several 
important sections and committees were present to 
take up special matters with the Executive Com- 
mittee. 

Among the things done at the meeting were the 
passage of a resolution requesting the American 
Law Institute to consider the advisability of prepar- 
ing a restatement of the Common Law of Crimes 
and the preparation of a Code of Criminal Law; 
approval of the action of the Section on Criminal 
Law and Criminology in appointing a committee 
to study the Model Code of Criminal Law adopted 
by the American Law Institute and to report its 
conclusions to next annual meeting of section 
—which action followed a suggestion made by 
Director Lewis in his statement at the last Annual 
Meeting of the Association and was also in line with 











a recommendation made in the report of the Crim- 
inal Law Section; approval of the report of the 
Joint Committee on the Improvement of Criminal 
Justice, representing the American Law Institute, 
the Association of American Law Schools and the 
Section of Criminal Law and Criminology of the 
American Bar Association. The report defines the 
functions of the three national legal organizations 
represented in carrying out the obligation of the 
profession to improve criminal justice and makes 
a number of specific recommendations as to each. 

The Executive Committee also considered the 
publication of the Semi-Centennial Volume contain- 
ing the biographies of the first fifty presidents of 
the Association, and steps in that direction will 
probably be taken soon. The material for the 
volume was prepared by Mr. James Grafton Rogers, 
now Assistant Secretary of State, and for years 
active in various important official capacities in the 
Association. The biographies are not simply per- 
sonal memorials but give a fascinating outlook on 
much of the legal history of the period covered. 
Those who have read any of Mr. Rogers’ addresses 
in the JOURNAL will need no further assurance that 
the matter and style will measure up to the de- 
mands of the subject. The Committee also author- 
ized the publication by the American Citizenship 
Committee of a pamphlet entitled “Washington and 
the Constitution,” in connection with the approach- 
ing Washington Bi-centennial Celebration. In this 
connection it gave consideration to a suggestion for 
the publication of a “History of the Accomplish- 
ments of the American Bar Association” and ap- 
pointed a special committee to consider the desir- 
ability of the project. 

Complete accord with the resolution of the Los 
Angeles Bar Association’s Committee on Improper 
Publicity of Court Proceedings condemning radio 
broadcasts from court rooms was expressed. The 
resolution of the Los Angeles Committee declared 
“That it is the sense of this committee that radio 
broadcasting from court rooms is to be condemned 
and should not be allowed” and “that no Court 
should permit radio broadcasting of any trial or pro- 
ceeding pending before it.” The action of the Los 
Angeles Committee, which is said to be preliminary 
to further action on the matter, was precipitated by 
direct-from-the-court-room broadcasts of a recent 
murder trial. 

One of the outstanding reports submitted to 
the Executive Committee was that of the Commit- 
tee on Coordination of the Bar, of which Mr. Jeffer- 
son P. Chandler, of Los Angeles, is chairman. The 
report summed up the work of the Committee to 
date and made recommendations for amendments 
to the Constitution and By-Laws designed to make 
certain changes recommended in a previous report 
and approved by the General Council, to which that 
report had been referred. Chairman Chandler is 
expected to make a statement to the Bar at an early 
date, advising the members fully of the problem 
and urging their cooperation in its solution. In the 
meantime the members will find interest in the fol- 
lowing statement of the underlying problem in its 
broadest terms, taken from the report presented at 
Charleston: 

“The underlying question which this Associa- 
tion must decide is whether it desires to retain its 
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present form indefinitely. It now numbers a fifth 
of the nation’s lawyers, its membership being re- 
cruited by individual solicitation. Because of the 
inherent limitations of membership solicitation, it 
probably can never hope, in its present form, to 
enroll or speak directly for a majority of the profes- 
sion. Its will finds expression through annual as- 
semblies which, of late years, have become too large 
to be deliberative, and, furthermore, are not truly 
representative of a balanced national opinion. 
Though the existing machinery is apparently not 
the most efficient in many ways, it is not certain 
that either of the two most frequently suggested 
improvements are immediately feasible: (1) an 
annual assembly of delegates elected by the mem- 
bers resident in each state, or (2) the establish- 
ment of a more or less loose but organic affiliation 
with independent State Associations. Though the 
latter plan would seem to promise great advance in 
terms of actual accomplishments, and a better op- 
portunity for the profession collectively to discharge 
the duty of leadership which it bears to the public, 
it cannot even be characterized until some indica- 
tion is forthcoming as to the willingness of the State 
Associations to cooperate. Your Committee is well 
aware of the vast divergence in conditions and in 
degree of associational activity which exists in the 
several states today. All these factors suggest cau- 
tion in disposing of the underiying question referred 
to, yet continued study seems to indicate that it is 
basic, and must be determined before a truly ulti- 
mate objective can be defined. It is hoped that the 
membership will give it the very serious attention 
which it merits, and indicate a preference for some 
basis upon which enlarged activity and participation 
in the affairs of this Association, on the part of all, 
may be predicated.” 

Another report of special interest was presented 
by Mr. Will Shafroth, Adviser to the Council on 
Legal Education and Admissions to the Bar, on 
behalf of that body. The substance of it is con- 
tained in a report of the recent meeting of the Coun- 
cil of Legal Education, printed in this issue. 

The Secretary reported that the proposal for 
cooperation of the State Bars and the Federal 
Judiciary, as outlined in a resolution of the Confer- 
ence of Bar Association Delegates at Atlantic 
City, subsequently approved by the Association and 
the Federal Judicial Conference at Washington, was 
being favorably received. Seventeen Bar Associa- 
tions have expressed approval of the plan to date. 

The draft of a resolution on the late Frederick 
W. Lehmann, President of the Association, pre- 
pared by former President Charles A. Boston, was 
presented and approved. 

The entertainment provided by the hospitality 
of the Local Bar for the visiting officers and their 
ladies, as well as others who were present on busi- 
ness with the Executive Committee, was character- 
istic of the place. The visitors were given as much 
Charleston atmosphere as could be crowded into 
the brief leisure after the business sessions and they 
found it altogether charming. Visits to points oi 
historic interest combined with receptions, musical 
entertainments giving the negro spirituals as they 
are actually sung by the old negroes in that section 
of the State, and dinners in private homes to vari- 
ous members of the delegation, to create an unfor- 
































































gettable impression of Charleston hospitality. 
Among the many who joined in the welcome to 
Charleston and contributed so much to the pleasure 
of the stay should be mentioned Mr. John I. Cos- 
grove, President of the South Carolina Bar Asso- 
ciation; Mr. Harry L. Erckmann, President of the 
Charleston County Bar Association; Major Alfred 
Huger, Chairman of the Committee on Entertain- 
ment; Mr. Arthur R. Young, Chairman of the Com- 
mittee on Arrangements, and Mrs. Charles W. 
Waring, Chairman of the Ladies Committee. 

There was a harbor trip to Fort Sumter and an 
inspection of the old fortification, with much effort 
on the part of many to recall details of the history 
surrounding that interesting point. In the evening 
there was a concert by the Society for the Preserva- 
tion of Negro Spirituals—a unique organization of 
Charleston men and women who are interested in 
an authentic record of this phase of negro life and 
have gone for instruction to the old negroes back 
on the plantations. This Society has recently pub- 
lished a book on the subject, giving the music of 
many of these old spirituals and the words in the 
old South Carolina low country dialect itself. It 
has also given concerts in various cities, and it may 
be added incidentally that all the profit from the 
Society’s activities—concerts and publications—is 
devoted wholly to the care and support of old 
negroes 

As opportunity arose, many of the visitors went 
to the Magnolia Gardens and Middleton Gardens 
and although the season was a little too early for 
the best view, still they got more than a suggestion 
of the floral magnificence to come later in the spring. 
Tuesday afternoon there was a visit to the old 
Goose Creek Church, out about fifteen miles from 
Charleston—one of the most interesting and unique 
survivals of the early colonial period, surrounded by 
an old brick wall, with the cemetery at the church 
door, and bounded on all sides by forest trees 
drooping with a profusion of Spanish moss. After 
this visit there was 2 reception at the Otranto Club, 
not far distant, the building in this case being itself 
an interesting colonial structure, set in a grove of 
immense water oaks also covered with the same 
kind of moss. In the evening there was a recep- 
tion at the headquarters hotel and singing of negro 
spirituals by a quartette of negroes. 

To mention the various points of interest in 
the city which were visited would involve an at- 
tempt at description and local history which so 
brief a visit would hardly justify. In general, it 
may be said that Charleston is one of the few cities 
which realize one’s most hopeful anticipations. It 
is exactly what it ought to be, in view of all that 
has been said and written about it. Although in 
certain details of its architecture and in the semi- 
tropical beauty of its old gardens it may recall New 
Orleans, for instance, and perhaps other places, it 
still remains for the most part unique and can only 
be fitly described in terms of itself. But the out- 
ward appearances are not those that linger longest 
in the memory. One senses a sort of spirit of the 
city itseli—a spirit of the past that lays no dead 
hand on the present but furnishes beauty and in- 
spiration to it. And after only the briefest of visits 
to it one is likely ever thereafter to think of it as 
the “City of Pleasant Voices.” 
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Council on Legal Education Hold Meeting in 
Chicago 


HE Council of the American Bar Association 

on Legal Education and Admissions to the Bar 
held a meeting in Chicago on December 28, 1931, 
at the same time as the meeting of the Association 
of American Law Schools in that city. The follow- 
ing four law schools were placed on the approved 
list of the American Bar Association: Loyola Uni- 
versity School of Law, Baylor University School of 
Law, University of Louisville School of Law, and 
Dickinson College School of Law. In the case of 
the last three schools the approval was given except 
as to students who commenced their law study prior 
to September 1, 1931, the reason for this exception 
being that the two upper classes in those schools 
contained more special students than are permitted 
under the standards of the American Bar Associa- 
tion. On December 27th some members of the 
Council met with the Chairman of the Committee 
of the Association of American Law Schools on the 
Teaching of Professional Ethics, and discussed with 
him methods to be used to continue the progress 
which has been made in the last year in promoting 
the giving of courses in that subject. A statistical 
report of that Law School Association Committee 
showed that during the last year the percentage 
both of approved and unapproved schools giving the 
course has increased. The lead taken by North- 
western University in formulating a course which 
connects the teaching of legal ethics with the biog- 
raphy of great leaders of the bar and with some 
study of bar organization should prove of consider- 
able value in inducing some of the schools which 
have not yet done so to institute a course of the 
desired kind. A lecture by Colonel Wigmore giv- 
ing some of the material used in this course was 
part of the program of the Law School meeting, 
and was received with much interest. 

A report to the Council by the Adviser showed 
that progress was continuing to be made in 1n- 
creasing the requirements of general education for 
admission to the bar. Eighteen states (Delaware 
being the latest) now require that substantially all 
candidates for admission to the bar have two years 
of college education or its equivalent. The board of 
examiners of Texas recently recommended to the 
Supreme Court a rule requiring a high school edu- 
cation, where there was previously no requirement 
of general education. The Committee of the Board 
of Governors of California has recommended a sim- 
ilar requiremert. In Utah the Commissioners of the 
State Bar have put into effect with the consent of 
the Supreme Court a rule requiring some general 
education, and their board of bar examiners is inter- 
preting this in a general way as requiring the 
equivalent of high school graduation. 

An interesting feature of the meeting of the 
Association of American Law Schools was an after- 
noon reception, or tea, given on Monday, December 
28th, at the American Bar headquarters for those 
attending the Law School meeting. Many of the 
law teachers came over to the Bar Association 
building, and President Thompson, Mr. Mac- 
Cracken, Mr. Voorhees and Mrs. Ricker were the 
hosts of the occasion. The members of the Coun- 
cil on Legal Education were also present, and most 
of them remained for the succeeding sessions of the 


Law School Association. At the dinner of that 
body on Tuesday, December 29th, Mr. John Kirk- 
land Clark, Chairman of the Section of the American 
Bar Association on Legal Education and Admis- 
sions to the Bar, was one of the guest speakers. 


Alabama Legislature Defines Practice of Law 


HE Alabama Legislature at its regular session 

in 1931 enacted a measure defining the prac- 
tice of law which was recommended by the Ala- 
bama State Bar Association. According to Mr. W. 
Marvin Woodall, of Birmingham, a member of the 
committee of the Association which was instru- 
mental in securing the passage of this and other 
measures endorsed by the profession, this is be- 
lieved to be perhaps the most complete of any sta- 
tute on the subject—certainly as inclusive as any 
other enactment of the kind. “With the Bar Asso- 
ciation fully behind this new law,” he writes, “we 
are hopeful that the Act will be held constitutional 
by the Supreme Court and thereafter enforced for 
the full protection of the profession and the general 
welfare of the state.” The statute reads as follows: 

“Section 1. Only such persons as are regularly 
licensed have authority to practice law. 

“Section 2. For the purposes of this Act, the 
practice of law is defined as follows: Whoever, (a) 
In a representative capacity appears as an advocate 
or draws papers, pleadings or documents, or per- 
forms any act in connection with proceedings pend- 
ing or prospective before a court or a justice of the 
peace, or a body, board, committee, commission or 
officer constituted by law or having authority to 
take evidence in or settle or determine controversies 
in the exercise of the judicial power of the State or 
subdivision thereof; or, (b) For a consideration, re- 
ward or pecuniary benefit, present or anticipated, 
direct or indirect, advises or counsels another as to 
secular law, or draws or procures or assists in the 
drawing of a paper, document or instrument affect- 
ing or relating to secular rights; or, (c) For a con- 
sideration, reward or pecuniary benefit, present or 
anticipated, direct or indirect, does any act in a 
representative capacity in behalf of another tending 
to obtain or secure for such other the prevention or 
the redress of a wrong or the enforcement or estab- 
lishment of a right; or, (d) As a vocation, enforces, 
secures, settles, adjusts or compromises defaulted, 
controverted or disputed accounts, claims or de- 
mands between persons with neither of whom he is 
in privity or in the relation of employer and em- 
ployee in the ordinary sense; is Practicing Law. 
Nothing in this section shall be construed to pro- 
hibit any person, firm or corporation from attending 
to and caring for his or its own business, claims or 
demands; nor from preparing abstracts of title, cer- 
tifying, guaranteeing or insuring titles to property, 
real or personal, or an interest therein, or a lien or 
encumbrance thereon. 

“Section 3. Any person, firm or corporation 
who is not a regularly licensed attorney who does 
an act defined in this Act to be an act of practicing 
law, is guilty of a misdemeanor, and on conviction 
must be punished as provided by law. And any per- 
son, firm or corporation who conspires with, or aids 
and abets, another person, firm or corporation in 
the commission of such misdemeanor must, on con- 
viction, be punished as provided by law.” 
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Sounding the Individual Lawyer's Opinion on the 
World Court 


LTHOUGH the American Bar Association has, 

on several occasions, gone on record as favor- 
ing American adherence to the World Court, the 
views of individual members of the bar have not 
hitherto been cavassed. During the summer and 
fall of 1931, the National World Court Committee 
undertook to circularize members of the bar and 
professors in law schools with a view to ascertain- 
ing the extent to which they believe the United 
States may safely adhere to the Court under the 
three protocols now before the Senate, according to 
a statement by Mr. Philip C. Jessup, secretary of 
that committee. 

Since the Committee could not attempt to in- 
clude every member of the bar, selection was made 
from a directory of lawyers, of 3,083 lawyers from 
the forty-eight states, who for the most part have 
been practicing not less than ten years, and who are 
outstanding representatives of the legal profession 
in their communities. The law school professors 
similarly addressed were all the 745 teachers in 
schools, members of the Association of American 
Law Schools, there being 67 such schools through- 
out the country. The method of making the sur- 
vey consisted of addressing a circular letter, asking 
for signature of a statement endorsing American 
adherence to the Permanent Court of International 
Justice under the terms of the three protocols now 
in the hands of the Senate Committee on Foreign 
Relations. The statement to be signed by members 
of the Bar follows, a substantially similar one being 
sent to the law professors: 

“The undersigned favor the accession of the 
United States to the Permanent Court of Interna- 
tional Justice under the terms of the three Protocols 
now awaiting approval by the United States Senate. 

“The endorsement of this proposition by Presi- 
dents Hoover, Coolidge and Harding, and their 
Secretaries of State, is in accord with the traditional 
American policy of promoting the settlement of 
internatioal disputes by international judicial trib- 
unals. The Court has already demonstrated its 
utility and ability to dispose judicially of contro- 
versies between nations. 

“It is our judgment that ratification of the so- 
called Protocol of Accession, or Root Protocol, 
dated September 14, 1929, accepting the reserva- 
tions adopted by the Senate of the United States on 
January 27, 1926, would be in no wise dangerous 
to the interests of the United States, but that, on 
the contrary, those interests would be fully pro- 
tected thereby. We accordingly urge that the Sen- 
ate give its prompt and unqualified consent to the 
ratification of that Protocol, as well as to the Proto- 
col of Revision of the Statute and the Protocol of 
Signature.” 

The results of the survey are shown in the fol- 
lowing table: 


& 
r= v 2 = 2 
vo be wa) res > [7 
ui o an on I a 
a 2 £2 >. = fe, 
3 rt) oo o= as so 
& 8 25 ao =o 5 = 2 
O a AD me Dm Zo Z, 
Members of the Aug.-Nov. 
American Bar 1931 3,083 1,657 45 9 1,372 
Professors in Sept.-Nov 
Law Schools 1931 745 175 10 8 252 


Additional returns are still being received, and 
favorable responses are in the same proportion as 
that indicated in the above table. 

This survey of members of the American Bar 
and professors in law schools was part of a survey 
covering 12,744 persons including railroad officials, 
officials of life and fire insurance companies, pro- 
fessors of international law and relations, heads of 
colleges and universities, city and county school 
superintendents, and members of the Patent Bar. 
The complete results of the survey, listing the 
names of 5,819 signers, and the 83 unfavorable re- 
sponses, were submitted to members of the United 
States Senate on December 17th. 

While the Committee realizes it has not made 
a complete survey of public opinion on this ques- 
tion, it does believe that the information thus se- 
cured is indicative of the opinion of citizens of the 
United States that the three Protocols in question 
should be promptly ratified. 


New York Merchants Indorse Judicial Councils and 
Rule-Making by Courts 


HE Merchants’ Association of New York has 

joined in the demand for the creation of Judicial 
Councils and for the exercise of the rule-making 
power by the courts as a means of making the ad- 
ministration of Justice more efficient. This signifi- 
cant action, which indicates that an important lay 
organization finds itself in accord with the profes- 
sional program for improvement because it is con- 
vinced that the proposals embody sound principles 
of business efficiency, was announced on Dec. 28, 
1931. It took the form of unanimous approval of a 
report of its committee on Judicial Administration, 
which was asked to investigate conditions after re- 
peated complaints had indicated that delays and 
technicalities connected with litigation were causing 
losses to business probably running into millions of 
dollars every year. The following additional details 
are taken from a statement issued by a representa- 
tive of the Merchants’ Association: 

“On behalf of The Association, William C. 
Breed, Chairman of the Committee on Judicial Ad- 
ministration, and former President of the New York 
State Bar Association, states that after a study 
which had been undertaken at large cost, the As- 
sociation has submitted to the Commission created 
by the 1930 Legislature to investigate the adminis- 
tration of justice in New York State, a report, 
unanimously approved by The Association’s Board 
of Directors, recommending the adoption of two 
specific reforms, together with data pointing to the 
need for action and the thorough practicability and 
desirability of the two proposals. 

“The first of these is the creation in New York 
State of a permanent Judicial Council, which would 
have the power to receive complaints, to investigate 
and to make recommendations for improvements in 
the administration of justice, upon which the courts 
and Legislature might act. Such judicial councils 
have already been established in twenty different 
states and in those states where they have received 
adequate support they are shown by the Associa- 
tion’s report to be functioning effectively. Judicial 
Councils are usually composed of representatives of 
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the Bench, the Bar, the Legislature, the public and 
sometimes professors in law schools. 

“The second proposal of the Association is that 
rule-making power, now in the Legislature, with 
respect to matters of procedure, be restored to the 
courts, thus enabling them, with the cooperation of 
the Judicial Council, to make rules which would 
expedite business and relieve the Legislature of the 
necessity of considering annually amendments to 
the Civil Practice Act and the Criminal Code such 
as have occupied its time and attention in 959 differ- 
ent instances in the last five years. 

“The conclusions of the Association concern- 
ing the advantages that would lie in these changes 
are set forth in a book of 183 pages, entitled “The 
Judicial Council—a Modern System of Judicial Ad- 
ministration which is in Operation in Twenty 
States.’ prepared by the Association’s Committee 
and embodying the results of an investigation that 
has lasted over a year. 

“The Committee which made the investigation 
was headed by Mr. Breed, of Breed, Abbott and 
Morgan. The other members of it are Harry D. 
Nims, of Nims and Verdi; John Kirkland Clark, 
former Assistant District Attorney ; Hoyt A. Moore, 
of Cravath, Degersdorff, Swaine and Wood; Louis 
K. Comstock, Chairman of the Board of L. K. Com- 
stock and Company, Inc.; Herbert L. Gutterson, of 
Robinson and Gutterson, and Allen Wardwell, of 
Davis, Polk, Wardwell, Gardiner and Reed. Edw. J. 
Redington was associated with the Committee. This 
Committee included in its work a careful examina- 


tion of the operation of the Judicial Council in each 
of the states where such councils have been estab- 
lished and also studied and analyzed the conditions 
in those nine states that have restored rule-making 
power to the courts. The report furnishes the only 
complete compendium on Judicial Councils that has 
been published and will be distributed throughout 
New York State to judges, lawyers, commercial or- 
ganizations and others. 

“The report sets forth that the Committee has 
found a growing sense of dissatisfaction among 
business men with the present system of adminis- 
tering justice; that in the last fifty years there has 
been little improvement in the machinery of court 
administration; that justice has failed to keep pace 
with the needs of modern business; that citizens 
who go to the courts are frequently subjected to 
such delays and technicalities as to amount to a 
denial of justice; and that the State is today without 
the machinery necessary to rectify the situation. 
Pointing out that in some sections of the State it 
takes from sixteen months to two years to reach the 
trial of a cause, the report sounds a warning that if 
the disrespect for law and the courts ‘which seems 
to be growing’ is to be dispelled, some definite ac- 
tion must be taken. The report shows in detail the 
manner in which these problems are being solved 
in other states having Judicial Councils. It describes 
the manner in which justice has been speeded up 
and put on an economical basis in such cities as 
Cleveland, Los Angeles and Chicago through re- 
forms such as a Judicial Council would initiate.” 
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SCIENTIFIC PROPERTY 





Advisability of Creating Property Rights in Scientific Discoveries—Fame the Only Re- 
ward of Discoverers of Certain Scientific Facts and Principles, Which Later En- 
riched Inventors and Patentees of Practical Appliances — Constitutional and 
Other Questions Involved—Extensive Attention Topic Has Received Abroad 
Is in Marked Contrast to Its Comparative Neglect in This Country 
Until a Year or So Ago, Etc. 





By RICHARD SPENCER 
Member of the Illinois Bar 


N our country, and, for that matter, in most for- 

eign ones, the discoverers of scientific facts and 

principles cannot acquire any property right in 
their discoveries. Hertz, for example, i> usually 
given credit for discovering the existence of electro- 
magnetic waves, yet for this important contribution 
to science he received no pecuniary reward. Time 
has awarded him fame and scientific circles look 
back upon him as a great benefactor, yet there was 
no tangible remuneration conferred upon him. 
Years later, apparatus and devices for generating 
and detecting the waves were produced by such in- 
ventors as Lodge, Marconi, and Fessenden, all of 
whom obtained, through patents, valuable property 
rights covering their developments for utilizing the 
discovery of Hertz. Thus, and the situation is an 
oft-repeated one, the inventors of appliances for 
making practical application of the basic discovery 
reap greater reward than he who makes the dis- 
covery. 

The purpose of this article is to raise the ques- 
tion of the advisability, or perhaps the inadvisabil- 
ity, of creating property rights in scientific discov- 
eries. Preferably to entering broadside upon a dis- 
cussion of the pros and cons of the proposition, it 
will be judicious to review briefly the manner and 
extent of protecting, through patents and copy- 
rights, those classes of intellectual property that 
are recognized in this country today. 

At common law, the inventor of a new machine 
or appliance and the author of a new writing had 
little or no right therein. They had, in most in- 
stances, it is true, the right to make, use, and sell 
the machine or publish and distribute the writing, 
but they had no right to prevent its reproduction 
by others. Once, when the Crown needed revenue, 
it was struck by the thought, happy to the Crown 
but less cheerful to the kingdom as it developed, of 
granting monopolies to favorites and also to others 
who could pay for them. It was not long after that 
until trade in the most staple commodities such as 
sugar, leather, wool, salt, and the like was controlled 
by privately held monopolies. Similarly, only that 
person holding the king’s grant could reproduce a 
writing. Naturally, conditions soon became so ob- 
noxious that statutes were passed and the king was 
deprived of his power in this quarter. Even in these 
early measures, however, it was recognized that cul- 
ture and industry could be stimulated and advanced 
by rewarding authors and the first persons who 
should introduce a new invention into the realm. 
Allowances were accordingly made in favor of au- 
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thors, inventors, and persons who, going beyond the 
seas, discovered new trades and commodities and 
imported them into the kingdom. These originators 
are still protected under modern English law. 
Whether the granting of limited monopolies has 
actually stimulated trade and industrial develop- 
ment is a question that opens the way to a discus- 
sion that will not be indulged in at this time. It is 
important, however, to bear in mind that the 
primary purpose in granting these limited monop- 
olies is not to reward the inventor, but rather to 
promote science and industrial development by 
stimulating invention and discovery. 

In the United States, during the formulative 
period of our Constitution, a patent clause always 
appeared in the various drafts produced by the Con- 
vention. In the final document as ratified, it ap- 
pears in the following language (Article 1, Sec- 
tion 8): 

“Congress shall have power . . . to promote the progress 
of science and the useful arts, by securing for limited times 
to authors and inventors the exclusive right to their respective 
writings and discoveries.” 

Disregarding subsequent judicial interpreta- 
tions of the language employed in the Section, it 
appears that the discoveries of scientists lay well 
within the contemplation of the provision. It is 
foreseen that some practitioners will contend that 
the constitutional authority does not authorize the 
protection, for the reason that the statement is con- 
fined to granting the exclusive right to “authors and 
inventors” and that a scientist is neither. However, 
since the purpose of the clause as stated therein 
is “to promote the progress of science” and ex- 
pressly mentions “discoveries,” it is opined that the 
proposed right is clearly within the purview of the 
Constitution. 

In view of the fact that the constitutional pro- 
vision was merely directory and enabling, as con- 
trasted with self-executing, it required legislation 
to make it effective. Under the constitutional au- 
thority, Congress has enacted the copyright and 
patent statutes granting to authors and inventors 
the exclusive right for limited periods to their re- 
spective writings and inventions. The copyright 
branch of the law extends merely to the form in 
which an idea or thought is expressed and does not 
afford protection on the idea or thought itself. 
Therefore, a copyright cannot be relied upon to 
afford protection to scientists. That a scientist 
could prepare a description of his discovery and 
copyright it is not disputed, but that would not 
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prevent anyone else from utilizing the discovery or 
even describing it in different language. 

Although the enactment defining patentable 
subject-matter has been amended and modified from 
time to time, it has always existed in substantially 
its present form. It enumerates four classes of 
patentable subject-matter and excludes by limita- 
tion all other classes. Patentable matters are: (a) 
an art; (b) a machine; (c) a manufacture; and 
(d) a composition of matter. (Revised Statutes, 
Section 4886.) <A scientific discovery is not, ad- 
mittedly, a machine, a manufacture, or a composi- 
tion of matter, nor under the decision is it an art. 
This latter class is interpreted to mean a new proc- 
ess or method of manufacture such as a method of 
rolling steel, or a method of treating any raw mate- 
rial to alter its physical characteristics to produce 
an article of commerce. 

Thus, the statutory provision is not com- 
mensurate with the constitutional authority, the 
latter being considerably broader than the former. 
The latitude between the two allows an expansion 
of the statutory enactment to the extent of includ- 
‘ing newly discovered scientific facts and principles. 
There is, it is accordingly concluded, no difficulty 
from a constitutional standpoint of attaching prop- 
erty rights, even to the extent of an exclusive priv- 
ilege, to these discoveries. 

The Constitutional question being disposed of 
for the moment, attention next focuses upon such 
questions as: Is it judicious to grant the reward, 
and is it possible to develop a practical plan for ad- 
ministering the proposed right? In considering 
these inquiries, it is advisable once more to revert 
to history. 

Before the recent war, vague and scattered 
recommendations were made in Europe for the pro- 
tection of scientific works by giving the scientist 
some rights over the idea, the corpus, of his dis- 
covery. Naturally enough, they were drowned dur- 
ing the conflict, but in 1919 when men of science, 
mostly employed by foundations having fixed in- 
comes, were badly hit by the fall of the mark and 
the franc, the topic came to life with renewed vigor. 
A question which had before that time been mainly 
one of academic debate acquired a new meaning and 
a new dignity when scientists, inadequately re- 
warded in the field of pure science, commercialized 
their knowledge to win a living wage. 

The European nations which were affected im- 
mediately sought, through legislative channels, 
and national scientific and commercial bodies, the 
solution of the problem. It soon became an issue 
with the League of Nations, resulting in the adop- 
tion in 1922 by the International Committee of In- 
tellectual Co-operation of the following motion: 

“The Committee, considering that intellectual property is 
not sufficiently protected and that scientific property particu- 
larly is at present not protected at all, entrusts a subcommittee 
consisting of MM. Destree, Millikan, Ruffini and de Torres 
Quevedo with the duty of examining the means by which this 
protection may be assured.” 

The topic was investigated, reports were 
drafted, governments replied, experts were ap- 
pointed, and meetings were held, although finally it 
was decided to do nothing more than take note of 
the progress made and to await the inquiry being 
conducted among governments. In the meantime. 
western European nations weighed and pondered 
the issue: France, Italy, Norway, Switzerland, 
Spain, and Portugal announced in favor of the pro- 


tection, while Great Britain, Austria, and Germany 
opposed it. In the United States, almost dead si- 
lence was maintained, “due probably and mainly to 
an ignorance of the question.” 

Different plans were proposed for affording 
protection: 

(1) By the establishment of an international 
bureau; 

(2) By the creation of a fund contributed to 
by manufacturers ; 

(3) By donation of government funds to the 
discoverer; and 

(4) By the extension of the patent system to 
include scientific discoveries. 

It was remarked that the discovery should ex- 
ceed ordinary scientific skill and “enable us to enter 
upon activities which the human mind has never 
been able to contemplat:' as contrasted with those 
which merely “do nothi. nore than explain the 
reasons for human activi. that have long been 
practised.” It has not been :uggested that the sci- 
entist should have the sole right to make use of 
the discovery, but that he should have the legal 
right to demand remuneration for its use by an- 
other. 

Continental Europe continues today to wrangle 
with the matter, attempting meanwhile to devise a 
solution which will protect the scientist without 
unduly oppressing the public. Many legislative pro- 
posals have been drafted, and law-making bodies 
are repeatedly giving consideration to various as- 
pects of the question. In some countries, laws have 
already been passed; in others they are about to be; 
and in still others they eventually will be. 

Notwithstanding this extensive and widespread 
consideration the topic has received abroad, the 
question almost entirely escaped notice in the 
United States until about a year and a half ago.’ At 
that time the Patent, Trade-mark, and Copyright 
Section of the Association organized a sub-commit- 
tee and charged its members with the task of in- 
vestigating the subject and reporting back to the 
Section. The solution of the question, it was de- 
cided, would concern mainly these three groups: 
first, the Bar; second, the scientist; and, third, the 
industrialist. The importance of the subject to 
these several groups is not in the order in which 
they have just been enumerated, but since the Com- 
mittee is a part of the Bar Association, it decided 
to ascertain initially whether its colleagues in the 
practice of law believed that the discoveries of sci- 
entists should be protected. It was decided that 
if the Section did not consider some sort of protec- 
tion advisable, it would go on record to that effect 
and its committee would have discharged its obli- 
gation. With this thought in mind, questionnaires 
were sent to all members of the Patent Section and, 
upon analyzing and classifying the replies, it was 
found that the majority believed that an effort 
should be made to develop a practical plan for pro- 
tecting this subject-matter. Perhaps, in first ap- 
proaching the Bar rather than the Scientist, the cart 
was put before the horse, but, since the committee 
was a part and parcel of the Bar, its first duty 
pointed in that direction. In response to the ques- 
tionnaires that were distributed, many important 


1. The publication of A. J. Hanson's morogravh. “Patent Rights 
for Scientific Discoveries” (Cincinnati, Bobbs Merrill Co., 1930), being 
the prize essay in the Charles C. Linthicum Foundation competition. 
made it possible for the American public to learn the progress of 
thought in Europe on this subject up to that date. 
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observations were made and interesting discussions 
ensued. 

The Michigan Patent Law Association ap- 
pointed a co-operating committee that intelligently 
considered the question and recently published a 
lucid report. It defines “scientific property” as indi- 
cating “a property right, of the kind recognized by 
law, which will accrue to a person who first discov- 
ers a scientific fact resulting in the formulation of a 
scientific truth not theretofore known.” As particu- 
lar examples of this type of property, the commit- 
tee considered such discoveries as Faraday’s inves- 
tigations relating to electromagnetic induction, 
Milliken’s discoveries relative to cosmic rays, and 
Mikelsen’s discoveries directed to the speed of 
light. It was concluded that scientific property 
should not be limited to those scientific facts which 
are susceptible to practical verification by physical 
experiments or the like because there is a large field 
in which scientific facts may be discovered that are 
not capable of such a verification and that if the 
scope of property to be protected by law is to be 
enlarged at this time, everything of a scientific na- 
ture should be included, provided that the discov- 
erer has a perception of the underlying scientific 
truth evidenced by the newly discovered fact to 
the extent that he is able to formulate a statement 
of the fact in the form of a statement of a scientific 
truth. 

It was further concluded that a discovery should 
be protected only when it adds substantially to ex- 
isting human knowledge and when it is made 
through the exercise of more than ordinary tech- 
nical skill by the discoverer. The committee of the 
Michigan Patent Law Association accorded with 
the majority view that there should not be an ex- 
clusive monopoly in the sense of a patent or copy- 
right, but that the discoverer should be given quali- 
fied rights based upon a legal recognition of a pro- 
prietary interest in the discovery. 

Some members of the American Bar Associa- 
tion found difficulty in conceiving how it would be 
possible to provide adequate protection to scientists 
where there may be a gap of many years before 
some subsequent inventor or industry makes use of 
the discovery. It has already been pointed out that 
perhaps the most practical scheme of rewarding the 
discoverer, if he is to be rewarded, is to compel 
those who subsequently make use of it to pay a 
modest stipend to the discoverer. There should, 
however, say these members, be a time limit upon 
the property right such as in the case of a patent 
where the limit is seventeen years. In this connec- 
tion, it is interesting to observe that a law recently 
passed in France gives to an author or artist a per- 
petual right in his works. This is based upon the 
realization that recognition often comes after the 
death of the creator and that monetary considera- 
tion before then is exceedingly small. The right 
descends to the heirs of the author or artist and 
enables the holder of the right to obtain a share of 
the purchase price whenever the work of art or writ- 
ing changes hands. 

It is not the purpose of the present discussion 
to attempt to give an answer to the various difficul- 
ties that have been raised, but simply to set these 
difficulties forth in the cherished hope that discus- 
sion will be stimulated. 

It is complained by some that to give patents, 
or rights similar to patent rights, to scientists and 


to allow anyone to make use of the discovery would 
have the effect of introducing into the patent sys- 
tem a compulsory license provision. Many foreign 
countries have compulsory license laws which pro- 
vide that if a patentee is not manufacturing under 
his patent, he will be compelled to grant licenses to 
others who wish to manufacture. In this country, 
there is no obligation on the part of a patentee to 
manufacture, nor to permit others to manufacture, 
and this fact has always been regarded by the pat- 
ent bar and by industrialists as one of the most 
important and beneficial aspects of our system. Any 
attempt to lessen the monopoly, through the grant- 
ing of compulsory licenses, has been, and it is fair 
to predict will be, bitterly opposed. On the other 
hand, there are in the United States Senate such 
gentlemen as Senator Dill and Senator King, who 
would doubtless heartily approve the passage of a 
compulsory license law. The members of the Sec- 
tion who raise this complaint fear that the intro- 
duction of anything simulating a compulsory license 
provision in any phase of the patent system might 
ultimately lead to the passage of legislation com- 
pelling the granting of licenses under any and all 
patents. They anticipate that to require the grant- 
ing of licenses under patents covering scientific 
principles would give to proponents of compulsory 
licenses an argument in their favor. There may be 
some justification in this complaint. If so, the dan- 
ger might be removed by not including scientific 
property rights in our patent system. There could, 
for instance, be created a separate administrative 
group looking toward the creation and maintenance 
of scientific property rights that would have no con- 
nection whatsoever with our industrial patent sys- 
tem. The two, having different underlying incidents 
or characteristics, would be separately handled 
without regard one to the other. 

Some members, answering the questionnaire, 
eulogize the scientist, point to his noble effort, and 
decry the suggestion of commercializing his efforts. 
They believe that the mental and spiritual satisfac- 
tion of the scientist and the fame and renown that 
come to him more than repay his efforts and that 
to place the scientist upon a competitive spirit and 
to commercialize him will take away from that in- 
dividual more than the reward will replace. Per- 
haps granting to the first scientist to make a dis- 
covery a right to the discovery will create a 
tendency toward concealment rather than the 
whole-hearted co-operation and eagerness to reveal 
research, which now prevails in scientific circles. It 
might develop a tendency toward haste and selfish- 
ness among scientists which would retard scientific 
development and, at the same time, crowd out the 
open co-operation and transmission of knowledge 
between them. It might be mentioned that this 
same argument was once advanced against indus- 
trial patents and that it is generally conceded today 
that the patent statutes have done as much as any 
other single instrument to promote the industrial 
development and welfare in our country. 

Several expressed the view that the patent stat- 
utes should be amended to exhaust the constitu- 
tional authority of Congress to grant patents; that 
the statute should be made wholly commensurate 
and co-extensive with the constitutional provision 
(Article 1, Section 8). This would open the door to 
the granting of patents covering many classes of 
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subject-matter that is ruled unpatentable at the 
present time. The advisability of extending the 
statutory enactment in this manner is without the 
province of our committee and will not receive con- 
sideration at this time. On this point, however, it 
might be mentioned that less than a year ago, the 
statutory enactment relating to patentable subject- 
matter was amended to include the granting of pat- 
ents on plants asexually reproduced. This particu- 
lar amendment was passed under the guise of aiding 
the agricultural interests of the country, although 
to the reader is left the answer to the question of 
whether the farmer develops new plants or whether 
he buys plants developed by a very small group of 
persons, namely, specialized horticulturalists. In 
any event, the granting of patents on such plants 
is not nearly as important a question as the grant- 
ing of patents or property rights to the scientists ; 
the effects are not as underlying nor as far reaching, 
nor are as many persons or industries affected. Fur- 
ther mention can be made of the fact that too many 
patents might choke industry instead of stimulate 
it. 

Others approve of the establishment of an in- 
ternational bureau and the maintenance of branch 
departments in all of the leading countries. This 
has the advantage of securing universal treatment 
and avoids the difficulty of seeking subsequent in- 
ternational co-operation through treaty and con- 
vention. Reciprocity is always a good thing in 
establishing property rights and it is generally 
wisest to establish reciprocity at the time of cre- 
ating the right, because, if the right is created first, 
the country that creates it will invariably find it is 
laboring under a handicap in negotiating with the 
country that does not recognize the right. 

A few recommend the establishment by law of 
a national fellowship or national research board 
which would operate in connection with our na- 
tional scientific societies in conferring annuities 
upon deserving scientists. This suggestion holds 
merit, they contend, in that it stimulates scientific 
discovery without granting a definite property right 
ir the discovery. 

The vice-president of one large manufacturing 
concern complains that we are crowding our indus- 
trial field too much with patent monopolies and that 
to grant too many rights will retard science and 
industry rather than promote it. It will be retarded 
because development in the fields will be clogged 
by numerous litigations and patent threats. He dis- 
approves of these constant interruptions in the busi- 
ness machine and predicts disaster if too many are 
permitted. Perhaps an answer to his contentious 
attitude is that it is more or less universally recog- 
nized that anyone should have full freedom to use 
the discovery and that the extent of the user’s ob- 
ligation would consist in the payment of a reason- 
able royalty to the discoverer as compensation. 

One leading practitioner contends that the Bar 
should not advocate the protection, but that the de- 
mand therefor should be allowed to arise sponta- 
neously out of our national scientific bodies. Of 
course, it is not the intention of the Bar to fasten 
on to the scientist something that the latter does 
not want. It is barely possible that the man of pure 
science is more interested in his research than in 
monetary compensation for his efforts. Interested, 
in fact. to such an extent that he would not for 
some time urge the passage of legislation granting 









him protection for his discoveries. On the other 
hand, if the opportunity were afforded him, he might 
rejoice in its creation. Not only might the man of 
pure science today be pleased with the new protec- 
tion, but young scholars and embryo scientists 
might be encouraged to enter the pure research 
field, in view of the increased rewards obtainable 
therein. 

Another point raised is that men of pure science 
are not practical enough to take advantage of laws 
of the character proposed and that their efforts 
would go unnoticed and credit would be given to 
less scrupulous persons who seized upon the leg- 
islative favors. It is asserted that if the scientist 
has not already advocated the passage of such a 
measure, he would not take advantage of its bene- 
fits if one were passed. One answer to this is that 
generally the man of pure science is working for 
an institution either endowed or commercial and 
that the latter would competently handle for him 
the question of securing the reward. 

After the members of the Patent Section were 
canvassed and had indicated clearly that, in the 
opinion of the majority, some effort should be made 
to grant the protection, the committee decided that 
the next step was to endeavor to secure the co-op- 
eration of scientific bodies. Accordingly, the Amer- 
ican Association for the Advancement of Science, 
the American Engineering Council, the History of 
Science Society, and the National Academy of Sci- 
ences have been approached and the results show a 
keen interest and willingness to co-operate. The 
American Association for the Advancement of Sci- 
ence agreed to bring the matter up for discus- 
sion before its Executive Committee and Council 
at the recent midwinter meeting of the Asso- 
ciation, whereas the Executive Committee of Amer- 
ican Engineering Council has already voted to co- 
operate and is taking steps at the present instant 
to canvass the various engineering societies of the 
United States, in order to obtain an expression of 
opinion from them. When a, let us say, national 
opinion has been obtained from our scientists, two 
of the three classes interested, the second being the 
Bar, will have given their answers. It will perhaps 
then be necessary to approach the industrial groups 
and learn their reaction to the proposal. If these 
three, the Bar, the industrialist, and the scientist. 
all believe that an effort should be made to protect 
scientific discoveries, then the formation of neces- 
sary legislation will proceed and it is almost fore- 
ordained that practical legislation will be devel- 
oped. When the interest of so many is at stake, the 
protection of that interest is generally capable of 


accomplishment. 

We see, therefore. that although our Bar and our country 
as a whole were late in considering this problem, we are now 
giving to it our whole-hearted consideration and advancing it 
as rapidly as possible toward an intelligent conclusion based 
upon thorough and painstaking investigation. Let our European 
brethren be assured. therefore, that although at one time thev 
had cause to complain for our lack of interest and lack of knowl- 
edge of the topic, we will shortly be in a position to lend them 
the benefit of our views and co-operate with them to the neces- 
sary extent. 

Before closing, it is desired to point out that the investiga- 
tion of this tonic mav lead to the conclusion that the discoveries 
of scientists should be protected entirely apart from. and inde- 
pendent of, our natent and convright svstems. If this decision 
is reached, it will perhaps follow that the Patent. Trade-mark. 
and Convright Section of the Association will then have no 
further jurisdiction over the matter. For the present. however, 
we have not allowed that eventuality to disturb our Committee 
in its workings. 
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DEPARTMENT OF CURRENT LEGISLATION 





Criminal Legislation for 1931 





By JosEpH P. CHAMBERLAIN 


INETEEN Hundred and Thirty-One was a 

big legislative year with many interesting 

actions on the legislative front against the 
forces of crime. Some of the session laws are not 
yet available but it was thought advisable never- 
theless to publish this survey so that it would be 
available to the legislatures meeting in January. 


Treatment of Prisoners 


The legislatures are not through with the com- 
plications of probation. Experiments are still being 
made and uniform methods of enforcing and con- 
trolling probation and parole are not finally estab- 
lished in the law. The movement for centralized 
control for the release of prisoners, and probation 
under a central state board, which was so notice- 
able last year in New York and federal legislation, 
did not lose headway. The most important action 
was taken by the Legislature of Ohio, File 131, 
§2211. In place of the two-headed board of clem- 
ency there is created a board of parole of four mem- 
bers, appointed by the Director of Public Welfare, 
with the approval of the Governor, and paid $6,000 
a year. There is no provision that one member be 
an attorney-at-law as was required of one of the two 
members of the board of clemency. The Director 
of Public Welfare, with the approval of the Gover- 
nor, may remove, after hearing, any member of the 
board for inefficiency or unbecoming conduct. The 
board appoints its secretary and other employees. 
It is required to hold formal meetings at least once 
each month at each of the penal institutions for 
consideration of applications for parole. The whole 
power of parole and release of prisoners in any 
penal or reformatory institution is vested in the 
board, except the Governor’s powers. The board 
may act on its own initiative or on the initiative of 
the superintendent of any institution and it is to 
have continuous power of investigation of the con- 
duct and moral and mental development of the pris- 
oners. The board determines conditions of parole, 
which it should grant only if it believes that the 
prisoner will not violate the law if set at liberty. 
It also makes recommendations to the Governor, in 
writing, on applications for pardon or commutation 
of sentences. Before acting on parole, pardon or 
commutation of sentence, the board must commu- 
nicate with the District Attorney and judge of the 
Court of Common Pleas of the county in which the 
indictment was found and a notice must be pub- 
lished once a week for two weeks in a newspaper 
in the county. The board may declare a paroled 
prisoner a violator of his parole or pardon. He may 
then be arrested and the board determines whether 
he shall be released on the same conditions as the 
original parole, reparoled on different conditions, or 
imprisoned in a penal or reformatory institution. If 
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he was a pardoned convict, the board makes recom- 
mendation to the Governor who finally decides. 
Hawaii, Act 126, gives to its new unpaid board 
of prison directors, general control over parole in 
the territory. With the Governor’s approval the 
board makes rules and regulations in respect to 
parole and grants paroles with the approval of the 
Governor, which may be revoked by the board alone 
if breached by the prisoner, after notice and hear- 
ing. The prisoner remains under the custody of the 
board and to carry out this function the board ap- 
points, and may remove, a parole officer and as- 
sistants. Another step toward individual treatment 
of prisoners is taken by Act 39, abolishing all mini- 
mum terms of imprisonment for felonies, and Act 
38 requiring the court, in imposing sentence, to im- 
pose the maximum term even if the penalty be im- 
prisonment for life or for a number of years. Not 
later than three months after the convict has been 
committed the board, after considering all available 
knowledge in respect of the prisoner, must make an 
order fixing the minimum term before he becomes 
eligible for parole. This order is submitted to the 
court having jurisdiction of the case, which may 
have the prisoner brought before it for examination 
and may increase or decrease the minimum term 
fixing the order which then becomes final. Oregon, 
chapter 397, establishes an unpaid state probation 
commission of five members, for five year terms, 
who may be removed by the Governor for cause. 
The commission is an advisory and investigating 
body; it has the power, however, to enforce proper 
statistics by prescribing the forms of records and 
reports, and has also authority to adopt general 
rules to regulate administration of probation. Con- 
necticut, p. 444, §332a, chapter 103, strikes out the 
limitation on the power of the state board of parole 
by omitting the provision that the board shall grant 
paroles only to convicts committed prior to August 
1, 1901, and adds the provision that no pardon shall 
restore the privileges of an elector to a person who 
shall have forfeited them by reason of conviction 
of crime. Central control of parole is also in effect 
in West Virginia where chapter 57 extends the 
Governor’s power to issue paroles, by striking out 
the requirement that to be a candidate for parole a 
convict must have served the minimum term pro- 
vided by law for the crime for which he was con- 
victed. An important statute in New Hampshire, 
chapter 117, allows the Governor to grant a pardon 
subject to conditions and also to put the prisoner 
in the custody of the state prison parole officer for 
the unexpired term of the sentence. One condition 
shall be that during the term the pardoned man 
shall violate no law. Where the prisoner pardoned 
is in the state prison the board of prison trustees 
must report on the petition before it is referred to 
the council which advises the Governor. If the pris- 








84 


AMERICAN Bar ASSOCIATION JOURNAL 





oner violates the conditions which have been laid 
down he shall be arrested until the case can be ex- 
amined by the Governor and council. If they find 
that the conditions of the parole have been violated 
the Governor with the council’s advice shall recom- 
mend that the prisoner shall be remanded to the 
prison from which he was released for the unex- 
pired term and the time during which the prisoner 
was at large on conditional pardon, or during which 
the prisoner was confined for a crime constituting a 
breach of the condition of the pardon, shall not be 
counted as part of the term. If it appears that the 
prisoner has not broken the conditions, he shall be 
released on the same conditions as originally im- 
posed. Ohio, File 84, amends the law allowing par- 
don in case of imminent danger of death, to provide 
for temporary release as on parole and retaking of 
the convict on regaining health on order of the 
Governor, to serve out his sentence. 

What might be termed first degree parole 
through the courts by suspension of sentence or 
parole before the prisoner gets into an institution, 
also concerned the legislatures. Tennessee, chapter 
76, authorizes trial judges to suspend sentence and 
parole defendants convicted of a misdemeanor or 
felony, the maximum punishment of which does not 
exceed five years’ imprisonment. A judge retains 
control of the paroled prisoner and may revoke the 
parole within twelve months in case of misde- 
meanor and if a felony, within the period equivalent 
to the maximum term which might have been im- 
posed. The judge may require a bond for the ap- 
pearance of the defendant at specified terms, and 
may revoke parole in case of a violation subject to 
the defendant’s right to appeal to the supreme court 
by bill of exception and motion for a new trial. 
Alabama, p. 444, was passed over the Governor’s 
veto to provide for suspension of sentences. A crim- 
inal court trying a case, with the approval of the 
Solicitor, after a conviction or plea of guilty, or 
nolo contendere, in a case where the punishment is 
fixed at not more than ten years in the penitentiary 
or hard labor for the county, may suspend the exe- 
cution of the sentence and put the defendant on 
probation for such period not to exceed five years 
and on such terms and conditions as the court 
deems best, or it may impose a fine and then put 
the defendant on probation. The court may revoke 
or modify the conditions or change the period with 
the approval of the Solicitor. The probationer may 
also be required to pay a fine and make restitution 
to the person injured by his offense and support 
any person for whose support he is legally liable. 
Hawaii formerly permitted suspension of sentence 
only on motion of the prosecuting officer. This con- 
trol by the prosecuting officer is abandoned by Act 
41, which permits magistrates to suspend sentence 
and parole a prisoner with the approval of the pros- 
ecuting officer, and allows the circuit court to act 
without reference to anyone else. For certain very 
serious crimes, suspension is not permitted. Con- 
ditions may be fixed and the paroled person con- 
trolled or parole revoked by the judge having jur- 
isdiction. The parolee may be required to make 
reparation for damage caused by his act and to sup- 
port his legal dependents. 

Maryland, chapter 132, sets up a probation de- 
partment under the supreme bench of Baltimore 
City, regulating probation and authorizing the ap- 
pointment of the necessary workers. The court 


makes appointments and prescribes the powers and 
duties of the employees of the department. The 
criminal court of Baltimore may suspend the impo- 
sition of sentence either before conviction, with the 
written consent of the indicted person, or after con- 
viction or plea of guilty or of nolo contendere with- 
out such assent, of any person accused of crime and 
put him on probation under written conditions 
which may be altered only after notice and hearing. 
The period of probation may not exceed five years 
from the date of suspension of sentence or the maxi- 
mum sentence to which the prisoner may be sen- 
tenced. The court retains its control over the pro- 
bationer and may summon him to appear to answer 
charges of violation of conditions and send him to 
jail pending the hearing. At the hearing the court 
may revoke probation or suspension of sentence 
and may impose “any sentence to take effect from 
its date, which he might have originally imposed,” 
or if the person was not convicted or did not plead 
guilty, he may then be tried. The statute expressly 
makes privileged all information and data obtained 
in the discharge of his duty by the probation 
worker. It is not to be disclosed outside the mem- 
bership of the probation department or to members 
of the Supreme Bench, unless ordered by the Su- 
preme Bench. Wisconsin, chapter 357, also ap- 
proves local court control of probation in populous, 
probably largely urban, counties. The new act vests 
in the district court in counties with a population 
of 250,000 or more, the charge of persons placed on 
probation by the court and takes it away from the 
state board of control. It gives to the court the 
appointment of a chief probation officer but places 
on the county board the duty of providing for and 
fixing the salaries of additional probation officers 
subordinate to the chief. The same state, chapter 
150, modified its provision in respect to suspension 
and probation of adults who commit felonies, by 
specifying the felonies for which suspension or 
parole may not be granted. The old law, instead of 
containing a list, limited suspension to cases of an 
adult convicted of a felony punishable by not more 
than ten years, or abandonment of wife or child. 
North Dakota, chapter 131, forbids any order for 
recommitment in case of a suspended sentence sub- 
sequent to eighteen months after the maximum pe- 
riod of time in which the person might have been 
sentenced. Oregon, chapter 333, permits any court 
in the state to parole convicts, a right formerly 
only vested in the circuit court, and by chapter 
396, permits them to appoint unpaid probation offi- 
cers, to fix and modify conditions of parole, and 
after hearing to revoke parole for violation of any 
condition. In Michigan, No. 308, the legislature 
adds to the probation law’ the provision that the 
court may require a probationer to be immediately 
imprisoned in the county jail for not more than 
sixty days, or that he pay immediately, or within 
the period of his probation, a fine imposed at the 
time of being placed on probation, or both, at the 
discretion of the court. The court may also require 
as a condition, restitution to the person or persons 
injured or defrauded. The former law of Hawaii 
allowed any judge of a court of record or a district 
magistrate to suspend sentence on the motion of the 
prosecuting officer. Act 41 amends this provision 


of law by separating the provisions in respect to 


1. §17373, Code of Criminal Procedure. 
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the judge and the magistrate. No longer does the 
attorney general have the initiative, but the magis- 
trate may take action with the approval of the at- 
torney general. The circuit court has full power to 
suspend sentence and place the defendant on pro- 
bation without any action of the prosecuting officer. 
The probation period cannot exceed five years and 
the court may revoke or modify the order. It may 
direct that any fine be paid by the defendant while 
on probation and may direct restitution or repara- 
tion for the loss caused by the crime, and may also 
require the support of persons for whom the pro- 
bationer is legally responsible. Michigan, chapter 
115, amends its parole law by making prisoners 
eligible for parole prior to the expiration of the 
minimum term whenever the sentencing judge or 
his successor in office gives his written approval. 
New York, by chapter 426, modifies its regulation 
in respect to felonies committed while on parole. 
If a person is convicted in this state of a felony 
committed on parole from a state prison he must 
complete the remainder of the maximum term of 
the sentence on which he was released, before 
beginning to serve the new sentence. The leg- 
islature took into consideration the possibility of a 
person committing a crime under the laws of an- 
other state while on parole and provides that if that 
crime would be a felony if committed within New 
York and if he is convicted of that crime he must 
on being returned to New York serve in the same 
way the maximum term of the sentence from which 
he was released on parole. 

Texas, chapter 39, makes it possible for a mis- 
demeanant who has been fined, to earn the where- 
withal to pay it, by authorizing the judge to allow 
him to remain at large on proper security that will 
assure payment of the fine and costs on the day set, 
if he does not himself settle for them. 

Statutes on the administration of prisoners and 
treatment of prisoners show nothing new but a 
development of existing trends. Hawaii, Act 129, 
centralizes prison administration in an unpaid board 
of five, appointed by the Governor, for overlapping 
terms. The board makes rules, prescribes labor to 
be done, grants and deprives of, commutation of 
sentence, classifies and grades prisoners and makes 
recommendations to the Governor on pardons. The 
modern trend in this year’s Hawaiian legislation 
appears in Act 125, which requires the records of 
prisoners to show their early history and social in- 
fluences, and their parentage. Tennessee, chapter 
89, gives the commissioner of institutions the right 
to establish rules by which convicts in the peniten- 
tiary are allowed deductions for good conduct, and 
authorizes him to establish an honor grade of pris- 
oners with a special allowance of good time for 
those in the grade. Good time deductions are a very 
important means of preserving discipline. Ohio, 
File 117, also puts in the hands of the prison au- 
thorities a strong weapon for preserving discipline 
by rewarding prisoners not eligible to parole who 
faithfully observe the rules of the institution, by 
deductions. The deductions are very considerable, 
running up to eleven days for each month of the 
minimum for sentences of six or more years, and 
beginning with five days for each of the twelve 
months of the minimum for sentences of one year. 
The Act also makes eligible for parole at the ex- 
piration of fifteen years’ imprisonment, a life pris- 
oner convicted of a crime other than treason or first 


degree murder, or a person sentenced for a mini- 
mum term longer than fifteen years, and applies to 
these persons the sections permitting diminution of 
sentence for good behavior. Colorado already al- 
lowed good time deductions for trusties outside the 
walls, and by chapter 69, gives the same privilege 
to prisoners within the walls, including additional 
good time not to exceed three days in any calendar 
month to trusties engaged in productive work. 

Illinois, S. B. 563, p. 727, requires the labor of 
convicts and prisoners to be used solely for pro- 
viding supplies for the state and public institutions 
of the state or political subdivisions thereof. The 
state also takes advantage of the federal law, the 
Smith-Hughes Act, by making it unlawful after 
January 19, 1934, to sell prison-made goods or to 
use such goods by any publicly owned or managed 
institution. To assure a market for prison-made 
goods the publicly controlled institutions are re- 
quired to buy from the State unless it is impossible 
so to procure articles needed. In order to put the 
supplying of institutions on a business-like basis, 
they are required to report to the department of 
public welfare their estimates for supplies for the 
ensuing year. On its Side the department must fur- 
nish the public officials with a list of the articles 
and materials available. A dispute between the de- 
partment and a political subdivision respecting 
goods or prices must be submitted to arbitrators 
whose decision is final. One is to be appointed by 
the department and the other by the official con- 
cerned. South Carolina, No. 197, provides that all 
persons convicted of any criminal offense, with a 
sentence of less than six months, shall serve such 
sentence either in the county jail, or on the chain- 
gang of the county of conviction, unless the presid- 
ing judge deem such person a dangerous character 
or one who cannot safely be kept in said county, 
when he shall be taken to the State penitentiary. 
Alabama, No. 89, repeals the provision of law for- 
bidding felons and misdemeanants to be worked to- 
gether or confined in the same room or compart- 
ment. 

Texas, chapter 253, follows a modern trend in 
providing for a hospital for insane or mentally de- 
ficient persons indicted or convicted of felony. The 
examination and scientific study of prisoners to de- 
termine their mental and nervous condition is re- 
quired. The determined democracy of the State is 
shown in the provision that no discrimination must 
be made, all must be treated alike, and no tips must 
be given in the hospital on the penalty of discharge 
of the person accepting the tip. The superintendent 
is appointed by the State prison board on the ad- 
vice of the General Manager of the State Prison 
System. He must be a licensed physician qualified 
in psychiatry, and may appoint assistant physicians. 

Some prison authorities need legislative help 
in dealing with escapes. Idaho, chapter 127, amends 
her act making it a felony to escape from the State 
prison, by extending the act to any jail, prison or 
work camp, and including attempts to escape. An- 
other side of the picture is shown in chapter 73 of 
the same State, which punishes by fine of from $25 
to $300, or imprisonment in jail for from thirty to 
ninety days, or both, the crime of aiding escape or 
harboring persons who escape from any State insti- 
tution for incorrigibles, feeble-minded, delinquent 
or insane persons. Wisconsin, chapter 214, punishes 
any person who aids a person on probation or parole 
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to escape from the custody of his guardian or vio- 
lates his parole or probation, by imprisonment for 
not more than one year, a fine of not more than 
$500, or both. Colorado, chapter 135, also punishes 
those who induce prisoners to absent themselves 
from work or who hinder a prisoner in his work by 
a fine of not more than $500, or imprisonment for 
not more than six months, or both. 


Procedure 

Evidently permission for the defendant to waive 
a jury trial meets with approval in States where it 
has been tried. Hawaii formerly allowed waiver in 
cases less than felonies. By Act 36 it extends the 
right to any criminal case other than one in which 
the death penalty may be imposed. California, 
chapter 1211, also strikes out the words “not 
amounting to a felony” in the section of the Penal 
Code permitting waiver. Texas, chapter 43, allows 
a waiver in felony cases less than capital offenses 
on entering a plea of guilty. The waiver, however, 
must be made by defendant in person, in open court 
with the consent of the court and the state’s attor- 
ney. The Lone Star solons were careful to guard 
the exercise of the right since they require the court 
to appoint an attorney to represent the defendant 
before waiver, and also that the State must pro- 
duce evidence showing the guilt of the defendant 
which must be the basis of the verdict in any case 
of plea of guilty. An inducement is, however, held 
out to the defendant, since where he has waived a 
jury and is convicted of a felony, except in certain 
very serious crimes of violence iisted, and he is not 
sentenced to more than five years, the court may 
suspend sentence if it is a first offense. The legis- 
lature looks for reduction of expense of law enforce- 
ment and a quicker disposition of felony cases as a 
result of the statute. Rhode Island, chapter 1759, 
allows persons bound over to the superior court 
by a district court on complaints charging offenses 
other than murder, rape, robbery or arson, not 
within the jurisdiction of the district court, to waive 
a grand jury indictment. 

The method of making up jury lists is modified 
by Ohio, File 87, and Alabama No. 47. The Buck- 
eye State draws together its provisions in respect 
to jurors into a “Jury Code.” The principal change 
appears to be that the Commissioners of jurors are 
paid a regular salary and there is provision for dep- 
uties, clerks and messengers, appointed by the com- 
missions in each county, with the approval of the 
county judge, or judges, and in accordance with 
the rules prescribed by the judge, or judges. Thus 
the control of the commission is localized and vested 
in the court for whom it provides a panel of jurors. 
The jury list must in the future be made up from 
the list of electors of the county which the Board 
of Elections is required to furnish, thus relieving 
the Commissioners of the determination of whether 
a person had the “qualifications of an elector.” In 
Alabama, three members, appointed by the Gover- 
nor for three-year terms, still prepare the jury lists 
under the new title of the Jury Board. Members 
of the board cannot hold any office under federal, 
State or local government which carries with it any 
compensation. The act prescribes the method of 
making up the roll and directs exclusion from the 
roll of habitual drunkards, persons from diseases or 
weakness unfit to be jurors, those who cannot read 
English or who have been convicted for an offense 


involving moral turpitude. If, however, a person 
cannot read English “and has all the other quali- 
fications prescribed herein and is a freeholder or 
householder” he may be placed on the roll. An 
alternate juror is permitted in protracted trials by 
North Carolina, chapter 103. 

The Texas legislature in 1927 enacted a simple 
definition of murder, running “whoever shall vol- 
untarily kill any person in this state shall be guilty 
of murder.”* “Murder shall be distinguished from 
every other species of homicide by the absence of 
circumstances which reduce the offense to negligent 
homicide or which excuse or justify the killing.” 
The legislature was not willing to do away with 
the notion of malice aforethought entirely but in- 
structed the court to define the term in its charge 
and to instruct the jury that the punishment could 
not be longer than five years unless the jury be- 
lieved that the defendant acted with malice afore- 
thought. As a result of this statute the court held 
“malice is not now an essential element of murder” 
and a “jury may now convict for murder in a case 
in which the killing is without malice.’”* In Chap- 
ter 60, Laws of 1931, the legislature required in- 
structions from the court where the facts present 
the issue of murder without malice, “that murder 
without malice is a voluntary homicide committed 
without justification or excuse under the immediate 
influence of a su::den passion arising from an ade- 
quate cause, by which it is meant such cause as 
would commonly produce a degree of anger, rage, 
resentment, or terror in a person of ordinary temper 
sufficient to render the mind incapable of cool re- 
flection, and in appropriate terms in the charge to 
apply the law to the facts as developed from the 
evidence.” As a consequence it would seem that 
there are two classes of murder in Texas—murder 
with malice, in which the minimum punishment is 
five years, and murder without malice, in which 
the minimum punishment is two years; the maxi- 
mum in either case being life. However, the work 
of the district attorney appears to be simplified 
since in either case he has only to prove the killing 
and to show it is not negligent homicide or excus- 
able. It is for the jury then, under instruction from 
the court, to decide whether or not there was malice. 

The new conception of murder as not neces- 
sarily implying malice, made trouble in respect to 
the crime of assault with intent to murder.* The 
legislature in Chapter 61, Laws of 1931, took care 
of the situation by adding to Article 1160, Penal 
Code, which states the punishment for assault with 
intent to murder, that “if the jury find that the as- 
sault was committed without malice, the penalty as- 
sessed shall be not less than one year nor more than 
three years’ confinement in the penitentiary.” The 
court is also required in its charge to “define malice 
aforethought and in a proper case, murder without 
malice,” and instruct the jury touching the applica- 
tion of the law to the facts. Consequently, if the 
jury find the assault was committed without malice 
the punishment is different. 

Michigan, chapter 196, protects the secrecy of 
the grand jury by making it a misdemeanor to take 
2. Art. 1256, Penal Code. 

8. King v. State, 36 S.W. (2nd) 490, Crutchfield v. State, 10 
S.W. (2nd) 119. 


4. King v. State, supra, n.3, where the court held that malice was 
not a necessary element of assault with intent to murder. 
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pictures of any grand jury proceeding or of any per- 
son connected with such proceeding “either within 
or without the jury room.” Punishment is a fine of 
not over $100, or imprisonment for not over ninety 
days, or both. 

Hawaii, Act 73, registers an important change 
in procedure. Formerly a prosecuting officer could 
decline to prosecute and the judge must then dis- 
charge the prisoner. The new law says that no 
nolle prosequi shall be entered in a criminal case in 
a court of record except by assent of the court on 
written motion of the prosecuting attorney giving 
reasons. The territory, by Act 44, forbids a plea to 
an indictment charging murder in the first degree 
and declares that a jury must determine the guilt 
or innocence of the defendant. A statute, Act 37, 
increasing the reasons for which a writ of error 
may be taken by the territory in criminal cases, in- 
cludes an order granting a new trial or in arrest of 
judgment, and expressly refuses a writ where there 
has been a verdict in favor of the prisoner. 

There is some effort toward simplification of 
procedure. Michigan, No. 309, adds “obtaining 
property by false pretences” to the several counts 
which may be contained in an indictment for lar- 
ceny. The jury may convict on any count and the 
prosecuting attorney is not required to elect be- 
tween the offenses charged. Indictments are sim- 
plified by permitting an indictment charging rape 
of a girl under sixteen also to charge the taking of 
improper liberties with the person of the child, and 
the jury may convict of either offense. In a prose- 
cution for an attempt to defraud, it is sufficient to 
allege in the indictment an attempt to defraud with- 
out naming in the indictment the person or body 
corporate intended to be defrauded, and it is suffi- 
cient if there appear on the trial an attempt to de- 
fraud the United States, or any State, or political 
subdivision, or any body corporate, or public officer 
or any person. Nevada, chapter 41, allows the court, 
where a new trial is requested, to modify the judg- 
ment without allowing a new trial if the evidence 
shows the defendant to be not guilty of “the de- 
gree of crime of which he was convicted, but guilty 
of a lesser degree thereof, or of a lesser crime in- 
cluded therein.” California, chapter 124, modifies 
the old common law rule requiring the defendant 
to be present when the verdict is received and judg- 
ment pronounced in a felony case, by adding that if 
after the exercise of reasonable diligence to secure 
the presence of the defendant, the court find that it 
will be in the interest of justice, the verdict may be 
received or judgment pronounced in the absence of 
the defendant. 

Venue is the subject of Massachusetts, chapter 
426, which permits the crime of kidnapping to be 
tried either in the county where committed or in 
any county in which the kidnapper is taken, and 
on the trial of such crime the consent of the person 
so kidnapped shall not be a defense unless the jury 
find it was not obtained by fraud or duress. Mon- 
tana, chapter 30, applies the same principle to an 
action for receiving stolen property which may be 
brought in any county in which the property was 
received or to which or through which it was 
brought. California, chapter 87, gives a choice in a 
criminal action for slander by “radio or other me- 
chanical device” between the county where the 
slander is uttered and the county wherein the per- 


son slandered resided or where the organization 
slandered was located at the time of utterance. New 
Mexico, chapter 82, fixes the venue in criminal pros- 
ecutions for unlawful disposition or removal of 
personal property possessed under conditional sales 
contract in the county where the contract was filed 
or recorded. New York, by chapter 780, amended 
the Code of Civil Procedure to facilitate the work 
of the District Attorney in cases of applications for 
removal of a case, by limiting to thirty days any 
stay in the trial of an indictment on an application 
for removal and by requiring such applications to 
be made only to a judge of the supreme court of 
the judicial district in which the indictment is pend- 
ing. Hereafter the district attorney must be heard 
before the stay is granted. 

Hawaii, Act 292, permits a party to any action, 
including criminal, to make an affidavit that the 
judge has a personal bias against him or in favor 
of the opposite party and the judge shall be dis- 
qualified, but only one affidavit may be filed by a 
party in any case. A judge may disqualify himself 
by filing a certificate that he deems himself unable 
to preside impartially in a suit. 

New York, by chapter 779, makes all applica- 
tions for bail, either before or after conviction, re- 
turnable in the judicial district in which the crime 
was alleged to have been committed or in which 
the indictment is pending for trial so that hence- 
forth the prosecuting attorney will not be compelled 
to go outside the district on motions for bail, and 
the defendant’s counsel can no longer move for bail 
outside the district, perhaps before a friendly judge. 
The Illinois legislature, by S. B. 454, p. 440, further 
regulates bail bonds by taking care of technicalities 
in respect of the lien of the bail bond on real estate, 
and the enforcement of bail bonds. 

The insane defendant had his day before sev- 
eral of the legislatures. Michigan, No. 317, amends 
the law dealing with an insane criminal by regu- 
lating the procedure and adding that if it is plain 
that the person became insane after the commission 
of the felony, the test on the trial of the issue is 
whether he is “capable of understanding the nature 
and object of the proceedings against him and of 
comprehending his own position in reference to 
such proceedings and in assisting in his defense in 
a rational or reasonable manner.” Wisconsin, 
chapter 322, permits a person committed as insane 
at the time of the trial or conviction, a rehearing as 
to his sanity at any time after commitment. In 
Maryland, chapter 436, where the court has reason 
to believe that insanity may be an issue in the trial, 
it may, at the request of the defendant or the State’s 
attorney, impanel a jury to try the question of in- 
sanity. If found insane, he may be committed. If 
he is found insane at the time of committing the 
offense, the verdict is final. If sane, then he must 
be tried, either when he is discharged from the 
institution to which he was committed, or in due 
course if he was found presently sane, and the ver- 
dict of the special jury may be introduced as evi- 
dence. The verdict on the trial of the indictment 
need not say whether the prisoner was sane or in- 
sane, even though he introduced evidence of in- 
sanity at the time of the commission of the offense 
and either side may show that any evidence offered 
was introduced at the hearing before the special 


jury. 
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Places in Europe Associated With the Life of the Law in Which the Lawyer Taking His 
Vacation Abroad Will Naturally Be Interested—The Original Pillar of the Code of 
Hammurabi and the Palais de Justice in Paris—What Normandy and South of 
the Loire Have to Offer—Shrine of St. Yves, Patron Saint of Lawyers, in 
3rittany—History-Laden Sights in Belgium and the Netherlands 





By Joun H. WiGMorE 
Chairman of Committee of Conference of State Bar Delegates 


|The following sketch was prepared to interest 
those lawyers who may contemplate attending the 
International Congress of Comparative Law at the 
Hague, August 2-6, 1932. 

A lawyer, if he takes his vacation in Europe, 
will naturally be interested not merely in the art, 
the scenery, and the usual guide-book sights, but 
also in the features associated with his own profes- 
sion. This sketch aims to point out some of those 
features that can be found in France, Belgium, and 
Netherlands. Space does not permit the inclusion 
of Germany, Switzerland, Italy. Nothing need be 
said of Great Britain and Ireland, because the lore 
of our profession there may be assumed to be well 
enough known—or at least accessible—to all. 

The undersigned (as chairman of the Commit- 
tee of the Conference of State Bar Delegates) will 
supply information on request to any lawyer inter- 
ested in the arrangements for attending the Con- 
gress. 


Joun H. WicmMore.] 


AW is always territorial, therefore more or less 
local in its interests. American law, inherited 
chiefly from England, is particularly so. Yet, 

after all, the history of the law (in the phrase of the 
lamented historian Maitland) is “but a seamless 
web.” A lawyer from the United States will every- 
where find striking mementoes of his own profes- 
sional history as he tours Western Europe. 

And an enlightened cosmopolitanism (he will 
realize) will be no new thing for us in the legal 
sphere. Many men from many other lands and 
systems, in time past, have shared in influencing 
our law. Bracton drew inspiration from an Italian, 
and Blackstone from a Frenchman; on Dutch learn- 
ing Hardwicke and Kent were nourished; an Italian 
supervised the preparation of Domesday Book, and 
a Dutchman signed the Bill of Rights; Anglo-Saxon 
laws have been unearthed by a German, and Brac- 
ton’s Note-Book by a Slav; and a Frenchman made 
Bentham famous. Even the latest achievement of 
Maitland, which traced back our theory of equit- 
able trusts to an ancient Lombard idea (expounded 
in a modern German book), was first given to the 
world in an Austrian periodical. The day of the 
open door in legal learning is upon us. 

France. Paris, of course, will be on every one’s 
itinerary, for its varied interests. Here the lawyer 


may look in for a moment at the Louvre Museum, 
bearing 


to contemplate the original pillar the 





chiseled characters of the world’s oldest extant 
code,—the Code of Hammurabi of Babylon, some 
4,000 years old. Or he may at the National Library 
ask to see the Custom of Paris, which for nearly 
a century (after LaSalle came to the Mississippi) 
was the law in force in our own country, in what 
are now the North Central States. Or he may visit 
the Law School in the Place Panthéon, where some 
7,000 students now are prepared for the profession, 
—the largest lawstudent body in the world; and if 
the eminent Prof. Henri Capitant is not absent on 
vacation, he will show you his book in which he 
expounds the use of the American case-system of 
law-study for French students. 

3ut the Palais de Justice will be the central 
spot of interest. Here reign the splendid traditions 
of our profession in France. For two thousand 
years, since Caesar’s day, when a Roman praetor 
here set up his court, a temple of Law and Justice 
has stood on this spot. Louis IX, Saint Louis, 
whose name is linked with justice in French tradi- 
tion, here heard causes of the suitors in person, and 
in the 1200’s here in his palace established the first 
court of appeal, or “curia regis”; later, in the 1400's, 
this palace was given over to the exclusive use of 
the Law Courts of Paris, and was thenceforth 
known as the Palace of Justice. One-half of the 
drama of French history has been enacted within 
these walls. In this building cluster for centuries 
the traditions of the French Bar, both convivial and 
intellectual. Here were held the revels and theatri- 
cals of the barristers’ order, like the celebrated revels 
of the London Inns of Court. Here in the Great 
Room, or Gilded Room, the kings of France held 
their “beds of justice’—that is, the most solemn 
sessions of the Supreme Court. Here in April, 1654, 
the young Louis XIV in boots and spurs uttered 
his f words, “The State—that is Myself.” 





famous 
Here in 1794 sat the Revolutionary Tribunal of the 
Terror, which sent two thousand condemned per- 
sons to the guillotine in two months. And here, in 
the spacious Salle des Pas Perdus (or Hall of 
Wasted Time), long generations of French lawyers 
have rendezvoused with their throngs of clients in 
preparation for their trials. Here stands the statue 
of the heroic Malesherbes, the Erskine of France, 
who dared to act as counsel for Louis XVI before 
the Revolutionary Convention, and himself met his 
royal client’s fate at the guillotine two years later. 
Here, too, has been placed the inspiring monument 
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to the Paris lawyers who gave their lives for their 
country in the World War. And it was an impres- 
sive consummation of these traditions when in July, 
1924, for the first time in history, the President of 
the American Bar Association and the President of 
the Paris Bar Association met here and fraternized 
in the name of our common profession. Yet the 
popular epithet (Hall of Wasted Time) for this Hall 
is a cynical reflection on that same profession; for 
it signifies that going to law is in popular esteem 
merely time and money wasted for the client. 

As far back as Juvenal’s day, Gaul was famous 
throughout the Empire for its lawyers: “Gallia 
causidicos docuit facunda Britannos” (Satire xv, 
l.iii); “Accipiat te Gallia vel potius nutricula cau- 
sidicorum Africa, si placuit mercedem imponere 
linguae” (id.vii, 1, 147). The position of the advo- 





cate, in courage, independence, professional privi- 
lege, and fidelity to his client, is comparable only 
to that of our own professional predecessors in Eng- 
land, Ireland, Scotland, and our own country. The 
judges, having come up to the Bench from the Bar, 
as in England and America, have shared this spirit 
of professional independence. No other country is 
as notable as France in this common trait. Four 
times in French legal history has the entire Bar 
resigned its functions, and left the courts without 
lawyers, rather than submit to the arbitrary dicta- 
tion of princes and politicians. The glorious inci- 
dents that are treasured in our professional annals 
find their parallels in all periods of the French Bar. 
If we are proud for this reason of the names of 
Coke, of Mansfield, of Erskine, of Brougham, of 
Wenman, of Otis, of Hamilton, of Henry, of Choate. 
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so France too has its traditions,—of Talon, exiled 
by the crafty Cardinal Mazarin for resisting an un- 
just decree; of Servin, who fell dead while uttering 
a similar protest in the presence of Cardinal Riche- 
lieu and Louis XIII; of Elie de Beaumont, whose 
memoir against the unjust execution of Calas was 
read throughout Europe and led to Voltaire’s fa- 
mous diatribe against the criminal law; of Bellart, 
who defended many of the victims of the Terror, 
before the most bloodthirsty Tribunal the world has 
ever seen; of Bonnet, who defied Napoleon in de- 
fending General Moreau; of Berryer, who defended 
the future Napoleon III on a charge of treason 
against Louis Philippe; and of Captain Dreyfus’ 
courageous counsel, Labori, whose death the two 
Republics lamented. 

But Paris is not alone in its associations for 
the American lawyer. 

In Normandy, at Rouen, he may enter the su- 
perb Court House, the oldest building in Europe 
(now that Westminster Hall is deserted by the 
judges) where justice has been dispensed continu- 
ally since its erection; and at Caen, the home of 
William the Conqueror, he may see a manuscript 
of the Custom of Normandy, of which English law 
for a time was a branch only. At Bec, the ruins 
of its abbey recall its famous Abbot, Lanfranc,— 
that brilliant lawyer of Italy, who abandoned his 
home-city Pavia, wandered to Normandy, ex- 
perienced religion, became the confidant of Duke 
William, followed him as Conqueror to England, 
and helped as prime minister to organize religion 
and justice in England. At Rennes, for modern 
flavor, he may visit the court-room where the second 
trial of Captain Dreyfus took place, the world’s most 
famous trial for half a century past. At St. Omer, 
where the great College of the Jesuits once flour- 
ished, he comes upon the traces of our famous Irish 
advocate and cross-examiner, Daniel O’Connell, 
who was there educated. 

South of the Loire, he finds everywhere the 
reminiscences of the world-jurists of the day,—at 
Toulouse, where Coras once lectured to 4,000 hear- 
ers; at Avignon and at Valence, where Alciat 
brought the new law-learning from Italy four cen- 
turies ago; and at Bourges, where Cujas taught, at 
whose renowned name (Hallam tells us) even the 
law students of Germany were accustomed to take 
off their hats; and where also the great Hotman 
lectured, who once said that our Littleton’s classical 
treatise on Tenures “incondite, absurde, et 
inconcinne scriptum,” and was thereupon pilloried 
by our patriotic, irascible Coke (“Stultum est ab- 
surdas opiniones refellere.”) At Bordeaux, he may 
see the home and the statue of Montesquieu, whose 
philosophy of law and government is still embodied 
in the American Constitution. At Toulouse, he 
finds, Sir Thomas Smith composed his “Common- 
wealth of England,” by two centuries a precursor 
of Sir William Blackstone’s “Commentaries.” At 
Sourges, Scottish lawyers once studied. At Cler- 
mont, he finds the birthplace of Domat, whose 
works are still cited by our Supreme Court of 
Louisiana. At Lyon, again for modern flavor, he 
may visit at the Law School the Institute of Com- 
parative Law, directed by Professor Edward Lam- 
bert; its publications have served, more than any 
others, to make American law known in Europe; 


was 


one of the volumes is devoted to the work of our 





American Bar Association and the Conference on 


Uniform State Laws. And in the same city he may 
(if properly vouched) visit the crime-detection lab- 
oratory of Edmond Locard, the greatest living 
scientific detective; the laboratory is crowded into 
the attic of the superb Palais de Justice. At Chau- 
mont, he can see where a corps of judge advocates 
(mostly ex-lawyers) of the American Army assisted 
General Pershing as a court of criminal appeal dur- 
ing the World War; and at Beaune, not far away, 
he may find the spot where, for six months after 
the Armistice, American soldiers continued their 
law studies in the “khaki college” while waiting to 
be shipped home. 

To crown all, in Brittany, at Tréguier, he may 
pay homage at the shrine of Yves, the patron saint 
of our profession, reputed to be the only lawyer 
ever canonized (‘‘Advocatus sed non latro, res 
miranda populo”). He was for ten years a judge of 
the Church court; and so celebrated was his justice 
that after his death the petition for his canonization 
was signed by faculties of law, by kings, princes, 
barons, and a host of lesser men. 

And so our lawyer may continue, marking off 
in his pilgrimage at every spot some significant 
event or’ personage that has contributed to the 
world’s movement in law. 

This “sentimental journey,” it is true, may not 
directly assist his technical proficiency ; and it may 
not appeal to all temperaments. But for the Amer- 
ican abroad one of the greatest gains must always 
be the sense of union with the notable events and 
persons of the past in his chosen field. 

Belgium. Here (and in the Netherlands) he 
will come into that galaxy of old cities, rich in the 
traditions of medieval municipal independence and 
trade-guild prosperity—each one with its town-hall 
and its courthouse richly adorned with portraits, 
carvings, and stained glass, in a manner which 
ought to inspire new ideals for our own civic build- 
ings. Scarcely a town that cannot present some 
civic buildings of special attraction,—Malines (with 
a court-house ranging over four centuries of build- 
ing-styles), Furnes (in its court-house the place 
of the Inquisition meeting is still shown), Bruges 
(with a court-house unique in its tapestry, paint- 
ings, and carvings; the richest of the old cities in 
its offerings to the traveler), Liége and Ghent (with 
universities and great court-houses), and many 
others. 

At Antwerp, the Marriage-Room in the Town 
Hall is especially fine; for in these cities the civil 
marriage is always celebrated (before the church 
marriage) by the mayor or his deputy in a special 
chamber, and the traveler will often meet the merry 
wedding party on the spot. And at Antwerp must 
be seen the best extant establishment of an old-time 
printer—that of the famous Plantin—who in his 
day published many fine law books; this extensive 
building is preserved just as it was when it stopped 
business, a century and a half ago. At Antwerp, 
too, the Commercial Court in an elaborate building, 
makes precedents in maritime law that receive es- 
pecial respect in the marine world. 

At Louvain, seat of the oldest 


Catholic uni- 


versity (last year it celebrated its 500th anniver- 
sary), is to be seen the magnificent new Library, 
built to replace the one destroyed during the Ger- 


1914; it 


man army’s occupation of the town in 
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was designed by an Ameri- 





can architect and paid for 
by American donations, as 
a tribute of sympathy. And 
at Louvain the eminent pro- 
fessor of constitutional law 
(Alfred Nerincx) is an ex- 
pert in American law; 
thirty years ago he wrote a 
book on the American 
Prosecuting Attorney 
(which for its wisdom 
ought to have been trans- 
lated for our edification) ; 
and since the war he has 
in Washington acted as 
chairman of the _ British- 
American Claims Commis- 
sion, 

At Brussels, the lawyer- 
traveler comes to the crown- 
ing feature of professional 
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interest,—the Palais de Jus- 
tice, the largest in the world 
(except the new one at 
Rome). Standing at the 
edge of a steep cliff, and 
spreading over the space of 
four of our city blocks, it 
dominates the landscape. 
Larger than St. Peter’s at 
Rome, its gold cross at the 
top is 400 feet high, and 
the interior dome soars 320 
feet over the pavement on 
which clients and lawyers 
assemble. This courthouse 
is one of the world’s archi- 
tectural sights. 
Netherlands. In the 
Netherlands we meet the 
same abundance of inter- 
esting civic buildings,—each 
city having its individual 
attractions in some town- 
hall or courthouse with rich 
solid and_his- 
toric traditions, Rotter 


decorations 








THE COURT HOUSE 9 BRUSSELS 


THE PROCUREUR GENERAL 
OF THE COUR DE CASSATION 
OF BELGIUM 


A TYPICAL BELGIAN LAWVER 





dam, Utrecht, Nymegen, 

Harlem, Middleburg, et al. 

Delft prides itself on being the birthplace of Grotius, 
the inspirer of modern international law, honoring him 
with a statue; and its town-hall has the usual inter- 
esting Marriage-Room. At Amsterdam, the vast 
Ryksmuseum (one of Europe’s two or three great- 
est museums of national manners and customs) has 
a period-reproduction of a medieval court-room ; 
and the Palace, with its court-room, is most copi- 
ously adorned throughout with paintings emblem- 
atic of Justice. 

In Leiden the University boasts Grotius as one 
of its former lecturers. Here also it was determined 
that Scotland’s modern law should be 

not [nglish; for owing to the feuds 
with England, four centuries ago, Scottish law stu- 
dents came to Leiden to learn their law. Lord Stair. 
the great Scottish jurist, spent several years in 
exile in Leiden; and those who have read Robert 
Louis Stevenson’s “David Balfour” (and who has 


by destiny 
Roman and 


not?) will remember David’s tribulations when he 
was studying law at Leiden, and Katriona was in 
exile with him. In Plymouth, Massachusetts, there 
is a Leyden Street; and this is because the Pilgrims 
who came over in the “Mayflower” in 1620 had 
spent the previous twelve years in Leiden, where 
the site of Pastor John Robinson’s house is still 
pointed out; and those twelve years may have been 
decisive in their indirect influence on American gov- 
ernment, for an American lawyer has written a 
book to prove that the ideas of town-meeting, 
secret ballot, registered deeds, and several other 
supposedly English inheritances were really bor- 
rowed from the Dutch, through the Pilgrim com- 
pany’s experience in Leiden. (If you are inter- 
ested in student-life, visit the University, and look 
for the large indelible black-crayon drawing that 
some witty student of long ago perpetuated on the 
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wall at the main staircase with the legend, “Ach 
Got, breng hem niet in Leiden,” over a sketch of 
a father parting solemnly from his student-son. 
“Lyden” means also “misery” in Dutch, and this 
sentence thus, in Dutch, reads the same as the 
sentence from the Psalmist, “Bring him not into 
misery,” which is supposedly the father’s anxious 
prayer as his son goes off to college at Leiden.) 

At the Hague, the lawyer-pilgrim arrives at his 
destination,—the Peace Palace. The Hague, as the 
capital, is full of historic interest. But the Peace 
Palace is the center of a lawyer’s attention. Built 
by the prescient and beneficent liberality of our 
Scotch-American, Andrew Carnegie, it now houses 





the Permanent Court of International Justice,— 
destined no doubt one day to be the supreme court 
of all nations. Three of our eminent lawyers— 
Moore, Hughes, Kellogg—have been accorded seats 
in that tribunal; and the names of its incumbents 
of other nationalities have all been those of out- 
standing jurists. A hearing before this Court would 
be one of the culminating experiences of a lawyer’s 
career. 

Whether the Court will be in session in August, 
1932, cannot be known in advance. But the meet- 
ings of the International Congress of Comparative 
Law will take place in this edifice; and those who 
attend will share the inspiration of the environment. 





INTERNATIONAL CONGRESS OF COMPARATIVE 
LAW 





Palace at the Hague an International Congress 

of Comparative Law. This is the first Congress 
of this kind to be held since the International Congress 
of Lawyers at the Louisiana Purchase Exposition in 
1904 in St. Louis. It is organized by the International 
Academy of Comparative Law, of which the American 
members are Edwin M. Borchard, John Bassett Moore, 
Roscoe Pound, James Brown Scott, and Justice Harlan 
Stone. 

The subject, however, will not be public interna- 
tional law, but national law generally, such as lawyers 
practice. National committees have now been formed, 
or are forming, in more than forty countries of the 
world; Lord Chancellor Sankey will be Chairman of 
the British National Committee, Attorney-General 
Mitchell has just accepted the chairmanship of the 
United States Committee, and the Ministers of 
Justice, from several other countries, will head their 
Committees. Some forty State, County and Metro- 
politan Bar Associations in this country have already 
appointed Committees or Delegates. _ Following is the 
program of Topics for discussion and the Arrangements 
for Organization and Attendance. 

Joun H. WiGMoreE, 
Chairman of Committee of Conference 
of State Bar Delegates. 


O* August 2-6, 1932, will take place in the Peace 


1932 International Congress of Comparative Law 


Program of Topics for the Congress, August 2-6, 1932 
Section I. GENERAL SECTION 

1. The various Sources of Law, their relation to one 
another in different systems (Codes, decisions, treatises, regu- 
lations, etc.). 

2. International Documentation (Exchange of Informa- 
tion between different countries on Progress of the Law). 

3. The Roman and Germanic (common law and civil law) 
elements in modern systems of law. 

4. The Relation of Law and Religion in the State. 

Section II. Civil Law and Procedure 

5. Relation between Civil and Commercial Law, in differ- 
ent legal systems. 

6. Tortious Responsibility in different legal systems. 

7. Contracts (Formation; Redress for Non-Performance). 

8. Declaratory Judgments. 

Section III. Commercial and Maritime Law, Copyright 

and Patent Law 
9. Newspaper Copyright. 





10. Limited Liability Companies (Voting Rights of Share- 
holders; Protection of Minorities). 

11. Bank Credits (International Protection of). 

12. Radio-broadcasting (International Regulation and Pro- 
tection of Rights). 


Section IV. Public Law and Criminal Law 


13. Responsibility of the State in internal (municipal) 
law. 

14. Administrative Law, its Merits and Demerits. 

15. Extradition; Unification of rules of the various 
countries. 

16. Extra-Territorial Crimes (Punishment of Offenses 


committed by Foreigners outside the Jurisdiction). 

Section V. International Law, Public and Private 

17. Execution of Foreign Judgments. 

18. Marriage (Conflict of Laws as to the Celebration and 
Dissolution of Marriage). 

19. Commercial Corporations ; 
Nationality. 

20. Treaties; Methods of Making Theaties. 


problem of determining 





Arrangements for Organization, Procedure, and 
Attendance 
‘ December 1, 1931. 


The following arrangements for organization and 
procedure obtain, pursuant to action taken at the meet- 
ing of the Organizing Committee at the Hague on Au- 
gust 6, 1931, in the Peace Palace. 

I. MEMBERSHIP 


1. Any member of the Bar may attend as an auditor, but 
without the right to the floor. 

2. Delegates duly accredited from Bar Associations, Law 
Faculties, and National Associations having a legal staff, may 
have the right of the floor. 

3. Voting rights (where votes are to be taken) will be 
primarily exercised by the National Committees. But it is 
expected (but not settled) that delegations of professional 
organizations will be accorded voting rights independently of 
their respective National Committees. 

4. The registration fee (customary for international con- 
presses) of 12 guilders (Dutch) $4.80, to cover the conven- 
tion expenses, will be paid by each person attending, whether 
as auditor or as delegate. This fee may be paid in advance, if 
desired, by draft in favor of the International Academy of 
Comparative Law, forwarded to the Rotterdamsche Bank 
Vereeniging (Rotterdam Banking Co.) at Utrecht, Netherlands; 
at the same time notifying the General Secretary of the above 
Academy, Prof. Elemer Balogh, 12 Artillerie-strasse, Berlin 
N. 24, Germany. 


(Continued on Page 100) 





























THE REPORT ON POLICE* 





Commission’s Report Is Official and Authentic, Based on Facts Gathered by Patient 
Research Intelligently Directed and Conservatively Reported—Defects in Police 
Administration Frankly Disclosed, But Many Instances of Progress Are Noted 
and Helpful and Constructive Suggestions Made — Politico-Criminal Alli- 
ances, Short Terms, Personnel, Selection, Etc. 





By Artuur V. LASHLY 
Member of St. Louis Bar; Formerly Director of Missoni and Illinois Crime Surveys 


face to the Illinois Crime Survey’ speaks of 
an Egyptian king of three thousand years ago 
who left this record of his achievements: 


C JLONEL JOHN H. WIGMORE, in his pre- 


“T made the land safe, so that even a lone woman could 
go her way freely and none would molest her. 

“T rescued the humble from their oppressors. 

“T made every man safe in his home. 

“a preserved the lives of those who sought my court of 
justice. 

“The people were well content under my rule.” 

“Alas!” says Col. Wigmore, “none of these 
fundamentals could be alleged today with truth 
in the City of Chicago. Not a single one of them!” 

And now comes the National Commission on 
Law Observance and Enforcement and presents its 
report on Police, in which is recorded additional 
striking proofs of our failure as a nation to measure 
up to these ancient standards of efficiency in 
government. 

We have become so accustomed to reading 
accounts of politically controlled Police depart- 
ments and alliances with the underworld that we 
have come to accept them simply as another 
chapter in the sordid tale of municipal misgovern- 
ment in this country. This attitude only serves to 
emphasize the value of the Commission’s report. It 
is official and authentic, based upon facts gathered 
by patient research, intelligently and expertly 
directed and conservatively reported. The reader 
will find the defects in Police administration 
frankly disclosed, yet the report is not merely 
critical. Many instances of real progress are noted, 
such as Police radio and the establishing of Police 
training courses in our educational institutions and 
the report is replete with helpful, constructive sug- 
gestions. 

August Vollmer directed the survey and 
preparation of the report. Perhaps no one in the 
country is better qualified. He has been Chief of 
Police of Berkeley, California, for over twenty-five 
years where he has demonstrated his ability as a 
practical administrator. He has been called in as 
consultant in the reorganization of Police depart- 
ments in Los Angeles, San Diego, Detroit, and 
Havana, Cuba; organized the Southern California 
Academy of Criminology, and is now Professor of 
Police Administration at the University of Chicago. 


*This is No. 14 of the Series of Reports issued by the National 
Commissiot 1 Law Observance and Enforcement, 
1. Illinois Association for Criminal Justice (1929). 


Chief Vollmer is an author and a scholar of note 
and a recognized authority in this field. 

David G. Munroe and Earle W. Garrett, of the 
University of Chicago, Department of Political 
Science, assisted. 


Commission’s Statement 


Attached to the report when it was transmitted 
to the President is a statement signed by all of 
the members of the Commission commending to the 
public and to city officials the suggestions con- 
tained in the report for remodeling Police depart- 
ments so as to enable them more efficiently to meet 
present day Police problems. 

The Commission’s statement is largely a re- 
sumé of the report, but it constitutes a very im- 
portant part of the report because it represents the 
deliberate judgment of a preeminent official body 
upon the results of the survey. 

The people have lost confidence in the Police 
of our country, the statement says, due to defects 
in Police administration, which too generally leave 
the citizen helpless in the hands of the criminal 
classes, and the aim of the Commission was to 
ascertain and publish the main causes of these de- 
fects. Following the general lines of the report, 
those causes are found to be: 

(1) The insecure short term of office of the 
chief or executive head of the Police force. 

(2) The well known and oft proven alliance 
between criminals and corrupt politicians which 
controls, in part, at least, where it does not wholly 
do so, the Police forces of our large cities. 

(3) The lack of competent, efficient and 
honest patrolmen and subordinate officers. 

(4) The lack of sufficient communication 
systems, 

(5) Excessively rapid growth of our cities, 
together with the incoming of millions of immi- 
grants, ignorant of our language, laws and customs 
and suspicious of all Police officers, increasing the 
difficulties of detection, arrest and _ successful 
prosecution. 

(6) Too many duties cast upon each officer 
and patrolman as the result of transition from 
rural and small town policing to city communities 
without recognizing the necessity for fundamental 
changes in methods. 


Politico-Criminal Alliances 


The first two of these causes are, of course, 
intertwined and are recognized as the more im- 
portant elements of the general breakdown of 
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Police efficiency. The substance of the Commis- 
sion’s findings and the recommendations of the 
report are that wherever Police departments are 
corrupt, inefficient and worse, and where individual 
criminals and criminal gangs go unwhipped of jus- 
tice and grow prosperous and powerful in our urban 
centers, these conditions are mainly due to the fact 
that mayors of cities who appoint Police executives 
are themselves corrupt and under the domination 
of political crooks who rely for their power upon 
the support of the underworld, and with this ex- 
ample at the top, corruption and inefficiency rule 
the entire force. Thus the problems of Police in- 
efficiency and corruption are handed back to the 
people with the implied admonition to go to the 
polls and correct them. That the Police depart- 
ments of all the large cities are at least partly, and 
in some instances wholly, controlled by the allied 
forces of criminals and corrupt politicians is quite 
definitely stated by the Commission but with one 
outstanding exception, that of Milwaukee, of which 
it is said that no other city has such a record of 
freedom from crime and efficient law enforcement. 
The citizens of that city, the Commission states, 
lay it to the fact that only two Police chiefs have 
served there in forty-six years and that no control 
over the chief has even been attempted for a num- 
ber of years. The findings concerning Milwaukee 
confirm reports of previous surveys of the adminis- 
tration of criminal justice in that city.* 
Short Term 

The report finds that the average tenure of 
Police chiefs in the large cities runs from 2.41 years 
in cities over 500,000 inhabitants, up to 4.28 years 
in cities of 10,000 to 30,000 inhabitants. This rapid 
turnover insures inefficiency. Granting that he is 
honest, a new man, especially if he is not experi- 
enced in Police administration, as is so often the 
case, finding himself beset on every hand by con- 
flicting interests selfishly urging their claims upon 
him, some of them by flattery and cajolery, others 
by threats and intimidation, and still others by 
offer of bribes and promises of favors. If he is 
strong enough to resist all such influences, he is 
certain to be attacked by all the subtle methods of 
experienced defamers until the pressure becomes so 
great that he either resigns or is removed. Of 
course, the chief of police appointed by a corrupt 
or supine municipal head, avoids all such experi- 
ences for he gives the “boys” everything they want 
according to orders. 

Recommendation 

Many pointed illustrations are given of the 
appointment of inexperienced men to these posi- 
tions and of the resulting advantages to the leaders 
of the underworld, and the demoralization of the 
Police force, which are drawn largely from the long 
and varied experiences of Chief Vollmer. They 
construct a formidable case in support of his final 
recommendation that Police heads should be chosen 
from the ranks of Police administrators under civil 
service regulations and subject to removal only 
after charges preferred and a public trial. 

“Too Many Laws, Too Many Sins” 

The tendency of legislatures to enact unen- 

forcible and multitudinous laws, placing unusual 


2. Illinois Crime Survey, Illinois Association for Criminal Jus- 
tice (1929), 





burdens upon the Police, is deplored in the report. 
Traffic Regulation as Police Function 


Considerable space is devoted to traffic regula- 
tion and control as a Police function, and although 
it is stated with manifest regret, the conclusion is 
reached that the responsibility for the solution of 
traffic problems will more than likely remain in- 
definitely with the Police, and it is suggested that 
they be approached primarily through engineering 
principles, then by education, and finally, without 
too much emphasis, by enforcement methods. 

Personnel 

The selection and training of personnel is dis- 
cussed in two sections of the report by Mr. Munroe. 
These sections were prepared from data gathered 
by original research through personal visits to 225 
cities of less than 10,000 inhabitants and 75 cities 
from 10,000 to 75,000 inhabitants, and by means 
of questionnaires sent to all cities in the United 
States having more than 10,000 inhabitants. In 
addition to these sources, the report draws heavily 
upon the various surveys which have been made of 
metropolitan Police departments, such as_ the 
Missouri Crime Survey covering St. Louis and 
Kansas City and the Police surveys made in Chi- 
cago, Detroit, Minneapolis and Los Angeles. 

Selection 


In discussing the selection of the force, the 
author undertakes to fix the standard qualifications 
for policemen and the standard he sets is high. 
The ideal policeman should have an extensive 
acquaintance with all branches of the law as well 
as every other conceivable form of knowledge, in- 
cluding medicine and psychology; must know men 
and especially criminals and their methods; must 
be possessed of exceptional powers of understand- 
ing; of diligence and of memory; tact, courage, 
judicial temperament and poise, fidelity and loyalty 
are deemed essential and he must be mentally, 
morally, physically and educationally sound. 

The collusion with criminals and the Police 
corruption, which the report says have marred the 
reputation of policemen in our cities, are traced 
to the practice of making purely political appoint- 
ments. The extensive turnover of men on the 
force is described, giving outstanding examples 
such as Kansas City in 1928 where 53% of the men 
had less than three years service and in one year, 
1921, 350 men were dismissed. 

The statement is made that the great majority 
of Police are not suited, either by temperament, 
training or education, for their positions. Using 
the Alpha Test for rating purposes and the stand- 
ard recently established by the Los Angeles Civil 
Service Commission for good police service, it is 
found that 75% of the members of the Police forces 
of our country are not mentally endowed to per- 
form the duties assigned to them. This low stand- 
ard of intelligence is ascribed as the cause of the 
large turnover, citing the example of Los Angeles 
where 294 men left the service in one year, 115 
under pressure for such causes as extortion, in- 
toxication, suspected of murder, larceny, and rape 
and other crimes. 

The average age of patrolmen in 300 cities is 
given at 35 to 40, while the best Police material 
is declared to be men under thirty years of age. 
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The requirement of a certain period of resi- 
dence as a condition of appointment prevails in 
practically all of the smaller cities, and it is recom- 
mended that these be completely eliminated and 
the Berkeley plan of soliciting material within a 
radius of 300 miles by paid advertising and by mail 
be adopted. 

It is further recommended that applicants 
should weigh not less than 150 pounds stripped, 
have a minimum of 5’ 9” in height, and each appli- 
cant should pass a thorough physical examination 
and character investigation, including check of 
fingerprints through the Federal Bureau of Identi- 
fication. Finally, a personal interview is held to be 
essential. The system in St. Louis of personally 
interviewing candidates and eliminating the unfit 
is, with some time-saving suggestions, commended. 

The payment of a decent living wage, adequate 
provision for benefit compensation and liberal vaca- 
tion facilities are recommended as necessary meas- 
ures to hold good men on the force. 

Training 

On the subject of training personnel, the sur- 
vey showed that in none of the 225 cities of under 
10,000 to 75,000 inhabitants is there anything being 
dene which by any stretch of the imagination could 
be considered as Police training. In the larger cities 
various degrees of training were found in opera- 
tion and special attention is paid to the existing 
police schools, such as the Louisville, Kentucky, 
school, the New York Police Academy, the Cin- 
cinnati School, the university training course es- 
tablished in Chicago University in 1929, the one 
week course of intensive training maintained by 
the Willamette University in Oregon, the proposed 
class in criminology and police work announced by 
the University of Tennessee, the four weeks’ course 
at Northwestern University, the college course in 
police administration offered in the San Jose State 
Teachers College, and the proposed bureau of 
municipal administration, including specialized 
police work, in the University of California, for the 
establishment of which an appropriation of $280,000 
has recently been made by the Rockefeller Founda- 
tion. 

Communications and Equipment 


The chapter on communications and equip- 
ment, also by Munroe, classifies cities into six 
groups, namely: 1—All cities under 10,000 in- 
habitants. 2—Cities of from 10,000 to 30,000 in- 
habitants. 3—Cities of 30,000 to 50,000 inhabitants. 
4—Cities of 50,000 to 100,000 inhabitants. 5—Cities 
of 100,000 to 500,000 inhabitants. 6—Cities over 
500,000 inhabitants. 

3y means of questionnaires and _ personal 
visits, detailed information respecting signal and 
alarm and vehicular equipment was obtained, which 
is initially set forth in a series of statistical tables 
from which, together with the analysis, it appears 
that in the first and second groups of cities there 
is practically no instance of even comparatively 
adequate equipment. The author calls attention to 
the tendency, in recent times, of highwaymen to 
pick on the country banks and stores on account 
of the poor protection afforded, but sees in the 
efforts of the American Bankers Association to or- 
ganize these places and equip them with alarm 


and signal devices, a hopeful sign of better resist- 
ance. 

The third group was also found to be lacking 
in adequate equipment. In most cases, the report 
says, patrolmen are lost to the Central Office from 
the time they leave until they return. 

In the fourth group of sixty-eight cities of 
30,000 to 50,000, less than 50% were found effici- 
ently equipped. 

Of the fifth group of cities of 50,000 to 100,000, 
only 25% were found with up-to-date equipment. 

The larger cities were all found to be ade- 
quately equipped with call boxes and lights with 
horn and bell, but the report calls attention to the 
fact that all such systems must soon be replaced 
by the teletype and radio, and as to the teletype, 
it is suggested that it is by no means to be re- 
stricted to strictly city use but should be installed 
wherever possible as an aid to state police systems. 
It is said that arrangements are now being made to 
unite the States of New York, Connecticut and 
Pennsylvania by teletype system. 

Police Radio 


The most gripping portion of this section is 
the account of the progress of radio in Police work, 
and to Commissioner Rutledge of Detroit goes the 
honor of inaugurating the first practical Police 
radio system. It is recorded that by the use of this 
system 600 important arrests were made in that 
city in the average time of eighty seconds each, 
which is declared to be the most astounding record 
ever made in Police annals. Some of the remark- 
able results achieved in that city, which are now 
being duplicated in every large city having the 
system in operation, are well worth mentioning. 
A murderer was arrested within two minutes after 
he had committed a brutal crime and while he still 
held in his hand the gun which he was about to cast 
into a near-by creek. Burglars were caught while 
still piling up the loot in the homes of their vic- 
tims. Hit-and-run drivers were caught and returned 
to the scene where the victim had been left lying 
but a few seconds before. Thugs were captured 
while in the act of searching their victims. Bank 
robbers were put into handcuffs one minute after 
leaving the door of the bank with their loot. This 
is catching the criminal in flagrante delicto, the next 
thing to having a moving picture of the crime itself, 
which has so often seemed to prosecutors as the 
only evidence that will convict. This is tending to 
eliminate circumstantial evidence, the alibi and the 
long chase. It is putting the law abreast of the 
criminal. It is catching him “with the goods on.” 
It is the nearest approach yet devised to the kind 
of police work that will match the improved meth- 
ods of well financed and well protected criminals. 
In the end, it lessens the cost of Police work for, 
as the report says, the fast, efficient, stealthy 
patrol car can cover many square miles, and, so far 
as the criminal knows, is as liable to be within 
sixty feet as three miles of him while he is in the 
act of committing his crime. The Police radio 
holds a threat of immediate capture that must 
necessarily be a most effective deterrent of crime. 

The popularity of the radio in Police cars is 
such that the Federal Radio Commission was 
advised in February, 1930, that over five hundred 
Police broadcasting station permits are likely to be 
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applied for and there are not enough channels to 
go around. Suffice to say the Federal Radio Com- 
mission is handling this problem and it has been 
recommended to the Commission that a board of 
supervisors of Police radio be formed to work with 
a national committee of police chiefs to insure the 
most effective allocation of air channels. 


Headquarters 


Space is given in the report to the subject of 
Police headquarters buildings and individual equip- 
ment of patrolmen. Types of excellent buildings 
and equipment were found in Milwaukee, San Fran- 
cisco, Cleveland, St. Louis and Detroit, while the 
buildings in Kansas City, Los Angeles, Minne- 
apolis and Denver are cited as horrible examples. 

In the discussion of personal equipment such as 
uniform, revolver, club and motorcycle, it was 
found that in many of the smaller cities the men 
had to pay for this equipment themselves and quite 
often borrowed the money from crooks and ward 
heelers who expected, and usually had, value re- 
ceived in the shape of coveted favors. 

Incidentally the motorcycle was rather severely 
condemned in the report as inefficient except in 
traffic regulation and as the direct cause of many 
deaths of police officers through accidents. The 
light, fast automobiles are recommended as being 
almost as economical in operation and much more 
safe and efficient for general Police work. 

Omissions 


No mention is made in the report of equipment 
and methods of Police departments for criminal 
identification. The extensive organizations main- 
tained by departments in some of the larger cities 
devoted to fingerprinting, bertillon measurements 
and the comparatively new but increasingly impor- 
tant departments of ballistics, are not discussed. 

Record Systems 

The “ticklish” subject of Police records is 
handled with a commendable degree of frankness 
by Mr. Garrett in his first chapter. Many varieties 
of necessary records are discussed and valuable 
suggestions for uniform systems are made respect- 
ing the recording of facts from the time first knowl- 
edge of the crime is acquired by the Police, through 
the various stages until the final publication of the 
Department report of activities. This matter of 
public reports is one that has commanded the at- 
tention of the International Association of Chiefs 
of Police for several years. There has been an in- 
disposition to publish records of crimes known to 
the Police, for a comparison of these figures with 
prosecutions has always disclosed the undeniable 
fact that only a very small percentage of persons 
who actually commit felony offenses are ever 
prosecuted. In the Missouri and Illinois Crime 
Surveys it was pointed out and supported by 
statistics that this is really the weakest link in the 
whole chain of agencies devoted to the apprehen- 
sion, prosecution and punishment of the criminal. 
The author does not go into these phases of record 
keeping and reporting to any considerable depth, 
but does call attention to the well known fact that 
such records have been suppressed and falsified, 
and cites as examples of the practice that in one 
city 542 burglaries were reported in 1928, while in 
another city of almost equal size 6,065 burglaries 









were reported, yet the burglary insurance rates in 
the first city for two family houses is $41.25 per 
thousand and $31.25 per thousand in the second 
city. 

If the recommendations contained in the re- 
port are carried out, it would be possible for the 
public to know at a glance the actual volume and 
incidence of crime and this knowledge is absolutely 
essential if we are ever to know whether crime is 
increasing or decreasing. At present such informa- 
tion cannot be obtained except in very few cities. 


Crime Prevention 


Declaring that the preventive value of law 
against crime is debatable and that crime preven- 
tion is the frontier of criminology, Mr. Garrett’s 
chapter on this subject begins with the statement 
that Police departments in the United States have 
not long been familiar with crime prevention as a 
police function for the reason, mainly, that in the 
hard school of experience the Police have learned 
to let well enough alone; that it is usually unsafe 
to initiate innovations. Wherever it has been tried, 
it is usually confined to protection of property by 
advising property owners of safety measures to 
prevent theft and forgery. Discounting such meas- 
ures as totally inadequate and declaring that the 
recruitment of criminals should be the focus of 
attack, the report concentrates upon preventive 
measures as applied to persons. 

Figures are cited to support the assertion that 
criminals are recruited from the ranks of youth, 
showing that in 1927, according to the Bureau of 
Census, 23.4% of 44,000 prisoners then in five 
Federal reformatories and penal institutions were 
under twenty-one years of age, 44.8% under 
twenty-five, and 63.2% under thirty-five. 

The most effective work in crime prevention, 
so far as the Police is concerned, is, therefore, found 
in the establishment of special units which cooper- 
ate with welfare agencies of the community in an 
attempt to reach youthful delinquents before they 
become hardened repeaters, rather than to attempt 
extensive case work and to carry on rehabilitation 
programs. An advisory committee consisting of 
representatives of the schools, churches, welfare 
societies, organized charities, police commissioners 
and probation officers, is recommended. 

Policewomen are found much more effective in 
crime prevention work than policemen, as they 
seem more successful in dealing with the problems 
of youthful delinquency, especially with girls of all 
ages and with boys up to twelve years of age. 
They should have at least two years’ training in a 
recognized school of social work, or its equivalent, 
to qualify. 

State Police—Bureaus of Identification 


The chapter on state police contains an unan- 
swerable argument for the establishment of state 
controlled forces in all states and especially in those 
of hard road development and density of popula- 
tion. The sheriff-constable system, for a variety 
of obvious reasons, is declared wholly inadequate 
to cope with modern crime methods. And in the 
same chapter, the importance of state bureaus of 
criminal identification and investigation, such as 
are in operation in twenty-two states, is well es- 
tablished by proof of efficiency and outstanding 

(Continued on Page 136) 
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Report of Commission Is Concerned with Machinery and Process by Which Deporta- 
tion Is Accomplished—It Is, in Effect, a Condemnation of Present System—Provision 
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Body Recommended by Commission—Lack of Legal Counsel Available to 
Aliens Faced With Deportation Proceedings—Report Points 
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By GLapys HARRISON 
Associate Editor Yale Law Journal 


O phase of the problem of law enforcement 

with which the President’s Commission has 

dealt is so unfamiliar to members of the legal 
profession, as indeed to the public at large, as that 
which inheres in the system for the deportation of 
aliens. Under this system in the last year alone 
over 100,000 suspects were subjected to investiga- 
tion and over 18,000 aliens deported from this coun- 
try. The present Secretary of Labor, as his speeches 
testify, has assumed his duties under the deporta- 
tion statutes in a crusading spirit; under his ad- 
ministration the record of deportations has reached 
its highest peak. More significant, however, 
than the immediate figures is the fact that since 
1895 the curve of deportation has displayed a steady 
upward trend, reflecting in its rise the broadening 
of the deportation powers conferred on administra- 
tive officials by acts of Congress. The strange fact 
is not the expansion of the system but the fact that 
a body of law which has a socially protective object 
should be developed with so little regard to actual 
social consequences and so little study of the ma- 
chinery by which it operates. 

Quite properly, in this report the Commission 
is not concerned with the wisdom or unwisdom of 
the present statutory classifications on which de- 
portation depends nor with the difficulties of statu- 
tory construction which have troubled both admin- 
istrators and also the federal courts when, on 
habeas corpus proceedings, a review has been had 
on matters of law. A categorical and unprejudiced 
treatment of these problems is included in a study 
by Jane Perry Clark, recently published by Colum- 
bia University, entitled “Deportation of Aliens from 
the United States to Europe”’—a book which deals 
with this aspect of deportation in its widest implica- 
tions, including those of an international character. 
It will be read, together with the report of the Com- 
mission, by those who wish to deal with the general 
problem of deportation in a constructive spirit. The 
Commission’s report, more limited in scope, is con- 
cerned with the machinery and the process by which 
deportation is accomplished. The actual work of 
investigation was entrusted to Mr. Reuben Oppen- 
heimer, of Baltimore, whose report is published by 
the Commission and whose conclusions and recom- 
mendations the majority of the Commission adopts. 

The report is, in effect, a condemnation of the 
present system, and accordingly its criticisms of the 
manner in which the system has been administered are 
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relatively unimportant. At the same time they can- 
not be overlooked. Mr. Oppenheimer bases his con- 
clusions on a study of representative cases and on 
personal observation of the work of immigration 
inspectors in the field, and the evidence he submits 
is explicit. He finds that “the apprehension and 
examination of supposed aliens are often character- 
ized by methods unconstitutional, tyrranic and op- 
pressive.” The two members of the Commission 
who submit minority reports, Mr. Mackintosh and 
Mr. Anderson, express themselves as unprepared to 
adopt Mr. Oppenheimer’s findings as their own. 
The nine members who compose the majority, how- 
ever, adopt this finding with the others. It is no 
light matter that agents of a department of the 
federal: government should be guilty of illegal 
methods in enforcing the law against individuals 
who are by circumstance particularly helpless to 
protect themselves, and it is to be expected, and 
if necessary demanded, that those in authority will 
act vigorously to end such abuses. But the Com- 
mission, again adopting Mr. Oppenheimer’s con- 
clusion, strikes deeper in finding that defects and 
abuses are inherent in the system. 

The basic difficulty in our deportation system 
has always been an impractical and dangerous com- 
bination of administrative and judicial functions. The 
doctrine that deportation proceedings are not penal 
in the technical sense has been established in the 
federal courts for a period of forty years. In legal 
theory the state is merely exercising a sovereign 
right to expel from its soil aliens who are not 
wanted. The proceedings may therefore be en- 
trusted by Congress to administrative determina- 
tion, subject only to the terms of the statute and 
the requirements of the due process clause. It was 
not without powerful dissent that this doctrine ob- 
tained its foothold, especially when applied to aliens 
whose domicile in this country was well established. 
Mr. Justice Brewer drew upon the words of Madi- 
son in the constitutional debates to characterize 
deportation as a banishment and “among the sever- 
est of punishments.” Mr. Justice Field denounced 
the exercise of the power in time of peace as 
“dangerous and despotic.” And Chief Justice Fuller 
insisted that “no euphemism can disguise the char- 
acter of the Act in this regard. It inflicts 
punishment without a judicial trial.” 

The procedure by which deportation is effected 
must be understood in some detail if its punitive 
nature is to be fully appreciated. Under the pres- 
ent set-up as described in the report responsibility 
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is centralized entirely in the Secretary of the De- 
partment of Labor. The apprehension of aliens sub- 
ject to deportation is the duty primarily of the im- 
migration border patrol and the immigration in- 
spectors stationed at various points. Some of the 
methods by which information is secured are not 
open to exception but check-ups and raids of places 
frequented by aliens are at times conducted without 
search warrants or warrants of arrest. Still without 
warrants or appearance of legal authority, suspects 
are detained and subjected to preliminary examina- 
tion, under oath, and without opportunity to en- 
gage counsel. At this stage photographs, and in 
some localities fingerprints, of the suspect are com- 
monly taken, and his person and effects may be 
searched. On the basis of this examination a war- 
rant of arrest from Washington is applied for by 
the inspector. Thereafter a formal hearing is 
granted to enable the alien to show cause why he 
should not be deported, and at this point he is ad- 
vised of his right to employ counsel. The same 
inspector who originally apprehended the alien and 
conducted the preliminary examination conducts 
the hearing and acts in the combined capacity of 
prosecutor and presiding officer, and frequently also 
as interpreter and stenographer. The record of the 
hearing, not always complete, is sent to the Depart- 
ment in Washington from which the warrant of 
deportation issues on the authority of the Secretary 
acting on the advice of a board of review and of 
assistants in the Department. After the warrant 
has been issued, it cannot be executed until a pass- 
port has been secured from the country to which 
the alien is to be deported, a difficult and often an 
impossible task. The period of detention may there- 
fore extend for several weeks or months, during 
which the aliens are confined, in some cases in fed- 
eral detention quarters but more often in city or 
county jails, institutions recently described by Mr. 
Wickersham as “the blackest spot in the American 
penal system.” Limited facilities often make it 
impossible to provide decent segregation of the 
different classes of aliens deportable, men, women 
and children, the criminal, the immoral and the dis- 
eased, and those whose undesirability may consist 
only in their illegal entry. 

Without reference to certain other features, 
this sketch of the deportation process would fail to 
indicate the seriousness of the hazards to which the 
alien is thereby exposed. Deportation proceedings 
may be the basis of criminal prosecution. By a 
statute of 1929, an alien entering the United States 
at a time or place other than those designated by 
the immigration authorities, or who obtains entry 
by concealment or wilful misrepresentation, 1s 
guilty of a misdemeanor and subject to a year’s im- 
prisonment. The government’s case on this crim- 
inal charge is often built upon the testimony given 
by the suspect on preliminary examination in the 
deportation proceedings at which, according to the 
cases studied, the alien is not generally warned that 
his statements may be used against him. By an- 
other change made in 1929, after an alien has once 
been deported an attempt to re-enter is a felony, 
punishable by a two year sentence, after which de- 
portation will again be directed. It matters not that 
the alien may have entered the United States during 
childhood and that every family, social and business 
tie he knows may be in this country. The fact that 
he may have American-born children, and that his 


deportation will deprive a family of support, does 


not alter the result. The banishment is perpetual. 
The hazard of deportation to aliens long domiciled 
here has been increased in recent years by the ex- 
tension of the classifications of aliens upon whose 
deportation no time limit is placed, and by an inter- 
pretation of the statutes confirmed by the courts 
by which, in case of any re-entry, it is only the last 
entry which counts. The effect of this is to intro- 
duce into the operation of the law an element of 
capriciousness shocking to every instinct of fair 
play. Thus the unwitting act of stepping across 
the Canadian line, if only for a look at Niagara 
Falls, may set in motion the wheels of a deportation 
process against which the alien is otherwise entirely 
secure. 

Coming now to the recommendations of the 
Commission, all of its members are agreed that 
there should be some provision for the exercise of 
discretion, particularly where deportation would 
result in unnecessary hardships to American fami- 
lies. At the present time aliens potentially deport- 
able by reason of their criminal records are actually, 
because of the mitigating features which are an 
accepted part of criminal justice, more secure 
against the arbitrary application of the deportation 
laws than are non-criminals. Pardons “to save from 
deportation” have frequently been granted by the 
President and by state executives and are effective. 
Recently Governor Roosevelt has issued a pardon 
“conditioned on parole,” on the ground that while 
the prisoner’s record and the dependency of an 
American family justify his remaining in this coun- 
try, yet modern methods of dealing with offenders 
call for continued supervision under the parole sys- 
tem. The board of review in Washington has taken 
the position that a pardon of this type cannot save 
the alien and has recommended that the deporta- 
tion be proceeded with, a ruling which illustrates 
how mechanistic law becomes when deprived of the 
grace of discretion. In criminal procedure, it is the 
modern view that, however it may be with justice, 
mercy should be open-eyed and far-seeing. No good 
reason can be suggested for keeping bandages on 
the eyes of those empowered to expel aliens from 
our shores. 

The question of where such discretionary power 
should be lodged is incidental to the recommenda- 
tion which is the most important in the report— 
namely the creation of an independent federal court 
or commission for deportation cases. As the Com- 
mission points out, the United States is bound to 
extend the guarantees of its Constitutional bill of 
rights to “persons,” regardless of their citizenship, 
and cannot consistently “deny the substance of 
these guarantees to resident aliens, either directly 
or indirectly, by adopting processes for their as- 
surance which in effect diminish their efficiency.” 
The Commission finds that it is unsafe to entrust 
the functions of detective, prosecutor and judge to 
a single agency, and therefore proposes as “essen- 
tial” the intervention of a judicial body independent 
of the administrative department charged with the 
enforcement of the law. From this conclusion Mr. 
Mackintosh alone dissents. 

For details concerning the judicial body which 
the Commission recommends, it is necessary to re- 
fer to Mr. Oppenheimer’s report. This calls for an 
independent board, for which the name “board of 
alien appeals” is suggested, to be composed of men 
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of “judicial caliber” to be appointed by the Presi- 
dent. The board would sit in Washington but, since 
warrant hearings must be conducted in various 
localities, it should have power to appoint subordi- 
nate officials who would be authorized to issue war- 
rants of arrest and would be available for local 
proceedings. Appeals would lie to the board of 
appeals, which would conduct oral hearings on re- 
quest and decide when warrants of deportation 
should be issued, with power to exercise discretion 
in cases of hardship. Its findings would be pub- 
lished. 

Is the Commission recommending a new federal 
court, and, if so, why? In its own statement the 
Commission refers to the proposed new organiza- 
tion as a judicial body, a court or commission while 
Mr. Oppenheimer speaks of an independent tribunal 
or board. It is his contention that, although the 
process involved in determining deportation cases 
is a judicial one, it frequently contains an element 
administrative in character. He does not however 
particularize on this point except to say that the 
administrative element would be greater in the event 
that a larger power of discretion in these cases 
should be given by statute. The exercise of a dis- 
cretion to suspend or mitigate punishment, or to 
direct the manner of execution of an order, hardly 
seems at variance with the judicial function. In 
fact it normally attends it. Indeed all the functions 
proposed for the new body, the issuance of warrants, 
the trial of issues of law and fact, the rendering of 
decisions, and the exercise of discretion as to their 
execution suggests a court in the conventional sense 
of that vexed word. 

With the disinclination to impose additional 
burdens on the federal courts it is impossible not 
to sympathize. Nevertheless it is difficult to see 
why the burden of work now carried should be an 
argument for setting up a new and special tribunal 
instead of enlarging the existing judicial machin- 
ery. As the Commission has adopted the recom- 
mendation of a separate tribunal without comment 
on this point, we are compelled to fall back upon the 
text of Mr. Oppenheimer’s report for explanation. 
Mr. Oppenheimer acknowledges the weight of the 
argument for placing deportation cases in the regu- 
lar courts. Against them he sets these points: (1) 
that the federal courts are overworked, (2) that the 
process in deportation cases contains administrative 
elements, (3) that if discretion is allowed, general 
principles concerning its exercise will be more 
readily developed by having all cases referred to a 
single tribunal, and (4) that adjudication of such 
cases is aided by familiarity with the general con- 
ditions in which the law operates. 

Some who agree with the Commission that Con- 
stitutional guarantees should be assured by proc- 
esses which do not diminish their efficiency will 
see in the proposed tribunal elements of weakness 
and positive danger. The suggested analogy with 
certain existing boards and commissions is not con- 
vincing. The proposed tribunal would lack altogether 
the regulatory features of the interstate Commerce 
Commission and the Federal Trade Commission. 
Unlike these bodies, and unlike the Board of Tax 
Appeals, it would not have to apply the law to com- 
plex fact situations of a nature not readily dealt 
with except by experts in the particular field. De- 
portation cases have to do with individual men and 
women, in quite commonplace situations, confronted 





by a peril which affects their most elementary 
rights. For aliens, unprivileged as a group and al- 
ways the ready objects of popular distrust, the best 
that can be hoped, and the least that should be asked, 
is average justice; and centralized and specialized 
justice will be regarded with suspicion. There can 
be little doubt that a special tribunal, especially if 
it were called a board and its judicial function some- 
what in doubt, would be a target of attention for 
propagandist groups whose attitude is hostile to 
aliens generally. Such groups have heretofore 
focused attention upon Congress, which is the 
proper place for the determination of policies of 
immigration and exclusion, and they have indorsed 
the vigorous and at times extravagant enforcement 
of deportation laws by administrative officials. But 
the decisions of the federal courts, which have fre- 
quently on habeas corpus proceedings thrown out 
warrants based on insufficient records or inde- 
fensible construction of the statutes, have escaped 
their criticism, no doubt because no basis existed 
for disputing their judicial propriety. A “board” 
dealing solely with aliens would be far more ex- 
posed to political pressure in respect to appoint- 
ments to its personnel and even in respect to its 
decisions. 

There is another danger. The new tribunal 
would sit in Washington, and it is admitted that a 
corps of subordinate officials would be necessary 
to conduct local hearings. These officials would 
act only on complaint of the immigration inspectors 
who would continue to investigate and prosecute 
the cases. There is room for apprehension that this 
new machinery, operating solely in proceedings 
initiated by a single department of the government 
in respect to particular statutes, would not main- 
tain that complete independence of the administra- 
tion which is its reason for being. Mr. Oppen- 
heimer concedes that care would have to be taken 
to see that the proper kind of subordinates were 
secured and that they should act independently. 

But these are dangers which can be avoided. 
The minority report of Mr. Henry W. Anderson 
seems to reach in this respect a more logical and 
promising result. Mr. Anderson is of the opinion 
that the place for the trial of offenses against the 
deportation laws, as for others, is in the courts, 
where personal rights are protected by recognized 
judicial procedure. The fact that the cases are 
numerous does not justify diminishing the protec- 
tion; if the courts are inadequate, they should be 
enlarged. 

There is available one expedient, apparently 
not considered by the Commission, which, it is sug- 
gested, might satisfy Mr. Anderson’s view and also 
that of the majority. Why should not the federal 
courts be empowered to appoint commissioners or 
referees whenever necessary, to conduct hearings 
in deportation cases and make findings on which 
warrants would issue subject to approval by the 
court? The courts would not be greatly burdened 
by such an arrangement, and they would be relieved 
of the necessity of dealing with such unsatisfactory 
records as frequently come to them now on habeas 
corpus actions. The plan would assure judicial su- 
pervision in all cases and complete independence of 
the administrative agency charged with the duty of 
prosecution. There would be a definite advantage 
in the fact that the commissioners would be free to 
conduct the hearings with less formality than is 
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possible in a routine court procedure. When the 
persons examined are handicapped by ignorant 
fears and a consciousness of socially inferior posi- 
tion such an atmosphere is likely to develop a truer 
and more complete picture of the facts. The com- 
missioners, moreover, would be in an especially 
favorable position to develop, by investigation, the 
facts upon which a recommendation as to the exer- 
cise of discretion could be soundly based. The use- 
fulness of such auxiliary officers and proceedings 
to the courts is abundantly demonstrated in other 
fields of law, as in bankruptcy proceedings. It is 
refreshing also to think that such a plan would do 
away with the difficult questions as to the limits 
of administrative law which have complicated de- 
portation enforcement for forty years. 

With immigration quotas reduced, a decrease 
in the number of deportation cases might be antici- 
pated. Unfortunately as immigration laws are made 
more strict the efforts to evade them become more 
determined. Apprehension and exclusion at the bor- 
der are the normal methods of enforcing the quota law. 
Deportation, in this connection, is a reserve weapon—a 
cumbrous and expensive one, and at the present time 
one greatly overworked. The recommendation of the 
Commission that the personnel of the border patrol 
should be increased should be promptly acted upon 
by Congress, for reasons of economy if for no other. 
The recommendation that through the consular 
offices abroad prospective immigrants should be 
advised of the criminal penalties for illegal entries 
should likewise be made effective. 

The public sense of the legal profession is par- 
ticularly challenged by the situation revealed in this 
report as to the lack of legal counsel available to 
aliens faced with deportation proceedings. In the 
cases studied by Mr. Oppenheimer approximately 
only one-sixth of the suspects were represented by 
counsel. Most of those arrested are too poor to pay 
fees, and many are quite ignorant of the character or 
need of the services which a lawyer might render. 
Where counsel does appear in the administrative 
proceedings, there is a significant difference in the 
result of the cases, and the fact that a very sub- 
stantial proportion of the writs which are applied 
for from the courts are sustained indicates the pro- 
tection which is afforded by counsel. Whatever the 
tribunal before which deportation cases are prose- 
cuted, there is an obvious need that the work of 
legal aid societies, and other sources of legal assist- 
ance, should be co-ordinated with its operations. 

By its convincing analysis of the present ill- 
conceived machinery and by its practical and 
definite proposals for change, this report points the 
way to the correction of evils long persistent in the 
enforcement of the deportation laws. The Commis- 
sion has added greatly to its significance by 
demonstrating also the bearing of these laws on 
problems of the widest social consequence. De- 
portation, in one aspect, is merely an incident in 
the enforcement of a restricted immigration or ex- 
clusion policy. But its effects are disturbingly 
registered in the lives of great numbers of aliens 
legitimately in this country, breeding a sense of in- 
security and delaying the process of adjustment to 
the terms of a new environment. The report should 
induce not only prompt action on the specific pro- 
posals advanced, but a more enlightened, and far 
more general, consideration of the deportation sys- 
tem as a whole. 
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5. A complete list of Bar Association Committees ap- 
pointed will be sent beforehand to the General Secretary above. 
II, LANGUAGES 

1. Speeches may be made in any of five languages, viz. 
English, French, German, Italian, Spanish. 

2. Interpreters, to give abstracts of the speeches, will be 
furnished by the National Committees. 

3. It is hoped that the International Filene-Finlay System 
of simultaneous microphonic translation can be installed, so 
that all speeches will be instantaneously translated and heard 
by each member in whichever of the five languages he may 
choose. 

TopicAL REpPoRTS 


et. 


1. The National Committees of each country will choose 
the Topics on which they wish to present reports from the list 
of Topics annexed. Reports may be presented on all Topics 
listed. 

2. The National Committees will designate their Reporters 
at their own discretion. 

3. The reports, presented in the national language of the 
authors, will be translated (as far as possible) into the princi- 
pal languages under the auspices of the National Committees. 

4. Reports must not exceed 5,000 words in length. 

5. Reports must be submitted to the General Secretary of 
the Academy before the first day of January, 1932, at the very 
latest. 

6. The Academy Executive Committee, on receiving the 
National reports, will designate the General Reporters without 
delay, who will abstract the National Reports into a General 
Report on each Topic. 

7. The General Reporters to submit their reports to the 
Academy before the first day of March, 1932, at the very latest. 

8. The Reports read by the General Reporters are not to 
exceed 10,000 words. They will be transmitted to the National 
Committees immediately after receipt, and these Committees 
will see that the delegates attending the Congress will receive 
these reports at least two months previous to the opening of 
the Congress. 

9. General reports written in the national language of 
the authors will be translated as far as possible into the differ- 
ent languages under the direction of the National Committees. 

10. Should the Executive Committee not receive a spe- 
cial report on one or several questions listed, it reserves the 
right to nominate one or more Reporters. 

11. Whether General Reports and the Proceedings of the 
Congress are to be published later, and which language is to be 
used for such a future publication, will be determined at a 
later time. 

12. The Academy expresses the hope that the National 
Committees will publish the National Reports in the legal 
journals and magazines to which they have access. 

IV. 

It is presumed that members of the Bar attending the Con- 
gress will wish to make this attendance an episode of a 
vacation-tour in France, Belgium, Netherlands and England. 
At the suggestion of some delegates, therefore, the Chairman 
has made arrangements for facilitating the tour of those who 
are not preferring their own independent plans. 

To insure the most advantageous conditions, the arrange- 
ments can best be concentrated in a single tourist office. By 
this concentration, better rates can be obtained for group travel, 
congenial company is assured, and the travelers are enabled to 
make selected land-tours without the burden of personal atten- 
tion to details of hotels, transportation, etc. 

For this reason, the Chairman has placed all arrangements 
in the hands of the North Shore Travel Service (Miss Edna 
True, manager), State Bank & Trust Building, Evanston, 
Illinois. This agency has had wide experience, and is now pre- 
pared to secure steamship and hotel accommodations and to 
arrange land-tours for those attending the Congress. Reserva- 
tions on Atlantic steamers and at The Hague hotels are being 
made. All inquiries about travel plans should be addressed to 
the above Agency. An early decision will be found prudent, 
as the hotel accommodations at the Hague are not unlimited. 

Joun H. WicMore, 
Chairman of Committee of Conference 
of State Bar Delegates. 
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LAW SCHOOLS AND BAR EXAMINERS 





A Sound Position for Law Schools Concerning Bar Examinations—Great Value of Such 
Examination in Educational Process—Test of This Character Must Get at Examinee’s 
Ability to Handle Legal Problems—Examples of Good Questions—Desirability 
of a Free Circulation of Bar Examination Questions, Etc.* 





By Hersert F. Goopricu 
Dean of the Law School, University of Pennsylvania 


AW schools and bar examiners are closely re- 

lated. They are so closely related that each 

sometimes indulges in that privilege of close 
relations, derogatory appraisal of the other., But 
like members of any other family, each must accept 
the other in the scheme of things and learn how 
to get along most effectively and amicably in that 
scheme. 

The bar examiner’s place is one of recognized 
importance. The American Bar Association recom- 
mends that the passing of an examination given 
under public authority be one of the requisites for 
admission to the bar. I am sure that I speak for 
most law school teachers in saying that we heartily 
support this recommendation as sound policy. It 
would be most unfortunate if any Tom, Dick or 
Harry, either as individuals or disguised by a cover- 
ing of the veil of incorporation, could start a law 
school and grind out graduates who would forth- 
with be admitted to the practice of law without 
further test of fitness. In case of institutions whose 
high reputation has become established through 
years of competent performance there would be 
little or no danger to the profession if their gradu- 
ates were to be admitted to the bar without further 
examination. But the privilege of such admission 
is of doubtful value to the graduate and a source 
of constant trouble to his school. If the law student 
has been properly trained, he need not fear a bar 
examination. If he has not been, it is highly desir- 
able that such fact be revealed. It is much better 
for the young graduate to point to successful com- 
pletion of the test, rather than to offer explanations 
why he was not called upon to pass it. The school 
whose graduates have the diploma privilege must 
either acquiesce in the same advantage being ex- 
tended to all other schools in the state, or con- 
stantly be required to draw invidious comparisons 
between itself and other schools endeavoring to 
secure such benefit for their graduates. 

What seems to be the sound position for a 
law school concerning bar examinations may be 
expressed thus: “This law school is, to the best of 
its ability, training its students for the profession 
of law. We realize that the law is a public pro- 
fession. We are not only willing but desirous that 
our preparation be checked by an intelligent dis- 
interested board, acting under public authority, 
which will test each applicant’s competency by a 
thorough examination before he enters upon the 
important work of caring for the legal affairs of 
others. Our own reputation as an institution as 
well as our duty to the public makes us welcome 


*Address delivered before the Conference of Bar Examiners at 
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this double assurance that those students whom 
we graduate are competent.” 

Aside from this basis of general public policy, 
the bar examination has great value in the educa- 
tional process. May I, for a moment, offer an 
observation or two upon the subject of examina- 
tions in general? Never popular with students, 
examinations seem to have come in for part of the 
general displeasure which certain authorities are 
expressing concerning the functioning of our entire 
educational machine. But there is a great deal to 
be said for the examination and the process which 
leads up to it. In its lowest form it serves as an 
inventory of the student’s mind with regard to the 
acquisition of required information. If he is sup- 
posed to have acquired certain definite factual in- 
formation, such as a multiplication table or the set 
answers to a catechism or questions in a lodge 
ritual, the examination shows how successful the 
attempts at acquisition have been. The prepara- 
tion for the examination will have at least the value 
of fixing the matter in the examinee’s memory and 
some of it will stick. If the material is useful the 
process is worth the effort it costs. I suppose that 
knowledge of some multiplication tables is a desir- 
able thing to have. Yet no one would urge learning 
them up through the twenty-fives. It is good to 
know how to spell, and in English it is pretty much 
a memory job. Even here there is a limit to the 
amount of time which can be profitably spent in 
extending the vocabulary of words which one can 
spell without reaching for the dictionary. It may 
be stated dogmatically that the average school boy 
or girl has not been over developed in the spelling 
process. 

When one goes beyond this simple memory 
exercise and thinks of examination in a subject 
like law, the examination process becomes more 
complex and also more valuable. The object of the 
study of law is something more than to provide a 
general background of professional tradition for the 
neophyte. Such background is important to be 
sure: one gets it in reading biography of great 
lawyers and judges, in contact and acquaintance 
with members of the profession, in listening to 
recitals of professional achievement, sometimes 
through family tradition. Cultivation of profes- 


sional consciousness is part of that which goes to 


make a lawyer. But in addition to this, the law 
student must acquire a working knowledge of the 
rules of law. The most important of these must 
be in the foreground of his conscious thought, ready 
for use throughout his professional life. The major 
details must be just at the threshold, easy to get 
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at when needed, with lesser details buried in the 
sub-conscious but not lost. The student studies 
law in more or less artificial divisions called courses 
or subjects. There is considerable discussion at 
present in the law school world upon the question 
whether the divisions heretofore made and followed 
are as good as others might be. But divisions of 
some sort there must be because of the obvious 
practical impossibility of acquiring all parts simul- 
taneously. The loaf having been sliced, the slices 
are in turn broken into pieces. In each division of 
his law study the student also necessarily proceeds 
step by step and chapter by chapter. Each bit as 
accumulated is only imperfectly integrated with the 
rest. It becomes usable by the student only as he 
works over it, ties it together, sees and understands 
how the parts fit. If he does all this with sufficient 
thoroughness the result becomes a part of himself, 
and should stay with him all his life. Rightly done 
this process has nothing in it which savors of cram- 
ming for examinations. For years I have told law 
students that the time to begin review is November, 
not May. The ants proceed on this theory and 
probably would do so without the advice. The 
grasshoppers do not, and no amount of advice will 
The material is read over, talked 
over, thought over. The problems are argued and 
discussed, authorities read and criticised. By the 
time the conscientious student has completed his 
review of a course prior to examination he has 
done a real piece of constructive work in making 
himself a lawyer. 

We do not, in 


change them. 


sur law schools, end a student’s 


work with a comprehensive examination over the 
whole field. We have been satisfied to graduate 


him, up to now, if he successfully completes the 
required number of separate courses. A general 
review, followed by examination, would seem the 
logical way of completing the formal part of train- 
ing for the law. This a well conducted bar examina- 
tion supplies. It gives to the candidate for admis- 
sion to the bar the thing which the candidate for 
the degree of doctor of philosophy gets in his 
“generals,” with the added advantage that this 
general examination is given by an independent 
examining board. It should be recognized by every- 
one concerned in the training of lawyers as a very 
important part of a program of legal education. 
Whether a bar examination is to perform its 
important function in legal education depends upon 
the kind of an examination the particular examining 
board gives to its successive groups of candidates. 
Whether an examination is a good one or whether 
it is not will depend upon what we think an exam- 
ination ought to bring out from the examinee. If 
we can agree upon that we have a basis for ap- 


praisal. To phrase the same idea in another way: 
what is that something of which the candidate 
must show a sufficient amount before he can be 


approved for admission to the bar? We are assum- 
ing, for the present, that he has fulfilled all other 
requirements: for instance, he has shown evidence 
of satisfactory preliminary schooling, both general 
and professional, he is a citizen of the United States 
and of the state where he seeks admission, he is 
twenty-one years of age, he has presented cre- 
dentials showing good moral character. Does he 
have “It”—not in the Eleanor Glynn-Clara Bow 
sense, but meaning that mental process that we 
term lawyer-like for want of a more exact term? 
There have been books advertised to tell what a 


young man ought to know, and a young woman 
ought to know: likewise those which give that 
which is sina qua non for the young husband or 
a young wife. I know of no volume that provides 
an equally available short cut to legal accomplish- 
ment. So we shall have to figure it out as best 
we can. , 

One of the things which a lawyer must have 
is certain information concerning rules of law. He 
must know, for instance, that the use of the word 
“heirs” was necessary to create an estate in fee 
simple at common law, that there is such a thing 
as the rule in Shelly’s case; that there is a piece of 
legislation called the statute of frauds, another 
called the statute of limitations, and what each is 
about. He should know the court system of his 
own state, and what cases go to each court. He 
must know that there are certain necessary formali- 
ties to be observed in the execution of a will, and 
what those formalities are in his state. He must 
know the meaning of certain important concepts. 
It is true, of course, that a concept does not furnish 
a reason for the social desirability of a legal rule. 
But concepts are accepted legal tools and must be 
understood before one can even criticize them in- 
telligently. “Holder in due course,” “negotiable 
bill of lading,” “bona fide purchaser” are samples 
of terms whose content a lawyer must know with 
some precision. The list need not be made exhaus- 
tive, nor the discussion of the point made exhaust- 
ing. Our only possible difference of opinion would 
be the relative importance that the possession of 
such information, or lack of it, plays in determining 
the competence of a particular candidate for ad- 
mission to the bar. 

Let me urge with very great earnestness that 
the possession of even a considerable quantity ot 
information about rules of law does not show that 
a man is fit to be a lawyer. Any law student, from 
any kind of school, or no school at all, if he has 
gone at law study in a systematic way, inevitably 
acquires a vast stock of information, both general 
and specific. I suppose no one ever did any reading 
in either court decisions or text book concerning 
the law of negligence without finding out that at 
common law a plaintiff whose own negligence con- 
tributes to his injury is barred from recovery, even 
though the defendant’s conduct is negligent also. 
He learns also that in most states courts have built 
up an exception to the rules of contributory negli- 
gence generally called the last clear chance doc- 
trine, and that if a plainttiff’s case can be brought 
under that exception he can recover in spite of his 
own negligence. But such knowledge does not 
alone make a man a lawyer, nor even help him 
recognize a last clear chance case when he meets 
one. A professor of the law of procedure remarked 
to me this spring that he had no doubt that more 
than ninety per cent of his class could almost recite 
McKelvey on Pleading by heart. This was not a 
text used in his class but a book that student tradi- 
tion, wrong as it so often is, decreed was the “open 
sesame” to the procedure examination. Any one of 
us who have read examination papers, either on 
examining board or law school faculty, have had 
the experience of reading reams of statements of 
legal rules, correctly stated, but almost absolutely 
irrelevant to our question. Any man, unless he is 
actually sub-normal mentally, can with a moderate 
amount of industry, commit to memory scores, even 
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hundreds of legal rules, and can regurgitate them 
when called for by an examiner. 

The acquisition of this information is ad- 
mittedly a necessary part of a legal education. 
Without it a man does not get to first base. But if 
he has this and only this, he never gets beyond first 
base. An examination which is so framed as to 
require the student to repeat, parrot-like, informa- 
tion he has acquired, sticks in the bark. The sub- 
stance is beneath. Such an examination fails to get 
at the important question: can the candidate use 
his knowledge in the analysis and settlement of a 
problem? That question is the most important 
thing for us to find out, because it is the real cri- 
terion of fitness to practice law. Clients do not 
come to lawyers’ offices for lectures on abstract 
legal rules. They go for help and advice on their 
problems. The lawyer must hear their stories, sep- 
arate the relevant and the irrelevant in what they 
tell him, decide what the legal questions are, and 
give the answer. His information of rules supplies 
only the latter—and it is utterly useless until the 
facts are analyzed and the legal issues ascertained. 
Perhaps there are several ways out of the client’s 
problem and one presents practical advantages over 
another. A good lawyer chooses the one that best 
serves the legitimate interest of the client. “The 
Law is a practical science, having to do with the 
affairs of life,” said a Massachusetts judge in a well 
known case. The test of one’s fitness to engage in 
the practice of law, then, would seem to be whether 
the candidate was capable of understanding a legal 
problem and using his knowledge of legal rules to 
work out a reasonably satisfactory answer. 

The examination for the bar and the examina- 
tion for credit in an individual course in a law school 
differ only in degree not in kind. The law school 
examination may rightly demand from the student 
more detailed information and more minute analysis 
of problems in the particular field than could be 
fairly called for when the student is being examined 
at large. On the other hand, the bar examiner is 
fairly entitled to ask that the candidate for ad- 
mission show a reasonable amount of knowledge of 
local rules of practice. But these differences are 
minor: the end sought by each is identical and the 
method of attaining it almost so. I should sup- 
pose that every law school teacher would heartily 
concur in the statement that the New York board 
of examiners had put the emphasis just where it 
belongs in their instructions to candidates, printed 
upon the outside cover of the books containing the 
questions. It is worth quoting: 





“The answer should show: A recognition of the problems ; 
an analysis of the material facts; the doctrine of law applicable 
thereto; the solution, and the different steps of reasoning relied 
on by the applicant to support his solution. Clearness of ex- 
pression and conciseness of statement will count. The applicant 
should confine himself to the particular problem presented and 
should not volunteer information that is not material to the 
solution. The value of an answer depends not upon its length, 
nor upon the mere correctness of conclusion, but upon the 
evidence it displays of the elements above mentioned. Unneces- 
sary length and verbosity detract from the value of an answer.” 


What we want to get at, then, is the examinee’s 
ability to handle legal problems: to tear his set of 
facts apart, dissect out the problems and build up a 
solution, either in form of a legal opinion, or a plan 
for action on the part of the client. We cannot, in 
an examination, test the man’s ability to dig out 
information and get together the factual material 


he needs. But we can test his ability to analyze his 
facts by giving him a more elaborate story than he 
needs, and watching his selection of the legally 
significant material out of it. That kind of test is 
worth making, although it cannot be done in every 
question for the practical reason that it takes too 
long a time. 

It is a great deal easier to describe the charac- 
teristic which a good examination should have than 
it is to prepare the questions for one, or to evaluate 
the answers when the students have turned in their 
books. But it helps do any hard job to know what 
doing it involves. So it is worth our while here to 
look at the examination-making and examination- 
reading process a little more closely. 

How does one make a good examination, and 
grade it when it is written? In the first place, cer- 
tain types of questions we bar ourselves from ask- 
ing. We shall not, for instance, call for abstract 
definitions. An excellent and well trained man may 
not have spent his time committing definitions to 
memory: if he has gone to a good school he cer- 
tainly won’t have spent it that way for his ability 
will have been exercised more profitably. Learning 
a definition proves nothing except that a man has 
learned it: any jackass can bray it back to the ex- 
aminer if that is what the examiner wants. Most 
definitions are inaccurate: their application in set- 
tlement of legal problems is apt to do more harm 
than good. If one gets one hundred definitions in 
his papers he has got nothing that helps separate 
the competent from the incompetent and he has 
thrown the emphasis in legal education in the wrong 
direction by the implied approval that such stuff 
is worth learning. 

This all seems obvious and almost trivial. I 
have emphasized the point because the definition 
type of question seems still to flourish in some bar 


examinations. Here are some samples: “Define 
a contract. Define the following terms: Primarily 
liable—Protest—Inland Bill of Exchange. What is 
an administrator with the will annexed? What is 


the difference between direct evidence and circum- 
stantial evidence? What is a dry trust? Explain 
the difference between a resulting and a construc- 
tive trust.” In one examination in Property I 
found nine definitions called for in the six questions. 
This is all very bad pedagogy and our first step in 
getting an effective examination will be to get rid 
of it. 

Next, we shall cut down to the minimum that 
part of the examination that calls for memory work 
alone, even though what is called for is more useful 
information than definition. We shall stay pretty 
largely away from such questions as these: “Give 
four rules governing the production of evidence in 
court. Explain what judicial notice is and give five 
things that come under judicial notice. When does 
a will become effective as an instrument passing 
title? Who may propose probating a will? Who 
may oppose probating a will?” The trouble with 
all this is that it demands only possession of knowl- 
edge, not capacity to use it. Some questions call- 
ing for information only are perfectly legitimate, 
though it must be insisted upon that one may be 
full to the brim of information and not be a lawyer. 
When such questions are asked great care should 
be taken to make sure that they really call for things 
that are worth the student’s time to learn. Is it 
desirable to make him learn by heart the provisions 
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of the statutes as to probate of wills? I should 
suppose not, although of course it is desirable that 
he be familiar with the steps of probate of wills and 
administration of estates. It is obvious, is it not, 
that the examiner must be a well informed lawyer, 
with good judgment and a true sense of proportion 
in order that he may know what to ask? Suppose 
we admit, for the purpose of this discussion, that 
each of us has all these desirable qualities, and get 
on with our discussion. 

Now we get down to the questions that will 
not only call for the examinee’s information, but 
will make his brain work. Where shall we find 
them? Everywhere: out of the examiner’s imagina- 
tion, out of problems put by clients, or tales told 
by other lawyers. The opinions of courts furnish 
an almost infinite well to draw from. We may put 
the question as a tale told by client to lawyer for 
advice, or in the form to call for a brief by counsel 
or judicial opinion. It is hard to do: many of us 
in law teaching, and I have no doubt that many 
of you in bar examining, keep on the watch all year 
long for searching problems, jotting down notes 
as questions occur. The law teacher must be care- 
ful not to make his questions too hard, and pursue 
his academic delight in fine points beyond the 
capacity of good students to find them. Some law 


teachers over-shoot the mark in the matter of 
severity. After all the student is at best a green- 
horn. On the other hand, bar examiners must be 


careful not to make their problems too easy. I 
found a question on a recent examination that asked 
the student to write out a complete form of a 
negotiable promissory note and state how the title 
could be transferred. Any sophomore in high school 
who had had a course in “commercial law” should 
score perfect in such a question. It constitutes no 
test for legal knowledge or ability. Again the line 
must be drawn between the too hard and the too 
easy by exercise of sound judgment. 

A fine example of a good question is the fol- 
lowing, taken from last December’s list: “Black 
hired Brown to repair the steering wheel of his 
auto. Brown negligently failed to repair it. Black, 
believing it was repaired, took Smith for a ride. The 
steering wheel broke and Smith was injured. Smith 
sues Brown. Result?” The good student will hit 
that question rejoicing as a strong man to run a 
race. Nice questions leap to his mind: his only 
difficulty will be to organize himself so that he does 
not burst and scatter in every direction. The 
medium man will hit the high spots: only the dull- 
ard or the ignoramous will make no response. It is 
a fine question to spread the strong and the weak 
answers. 

30th professors and bar examiners must watch 
the time element. If a man is going to make a 
strong answer he must have time to think as well 
as to write. Analysis takes time: arrangement takes 
time and the mechanical process of writing takes 
time. The question quoted was one of four, all of 
which had to be answered in one hour. That is not 
long enough, even for a man with a quick mind 
whose legal information is instantly available. 
Three moderately difficult problems an hour is all 
that any examinee should be required to solve: two 
and one-half is even better. 


It is worth stressing that preparation of ade- 


quate examination questions is a big task: not to be 
postponed for leisure moments when the main day’s 
work is done. It takes learning, patience, imagina- 
tion and ingenuity. The examiner is not only pass- 
ing upon the student but also upon himself. What 
he asks shows more accurately than what he says 
his own grasp of the content of the law. 

Now let us assume that the examination is 
over: the examinees have gone and the examiners 
eye drearily the stack of bad longhand which must 
be read through and evaluated. If answers learned 
by rote are called for the task is almost mechanical 
and goes quickly. I suspect that may have some- 
thing to do with why this type of examination 
hangs on. If the examiner has successfully devised 
a “yes-no” type of question or questions, the tabu- 
lation is purely clerical. This type has its uses. It 
tests information: when skilfully done it also calls 
for thinking. It may well find a place as part of 
the examination process. But with such help or 
without it, there will be a large number of answers 
to be carefully read. 

There is no magic formula for this process. 
Presumably the examiner will analyze his question, 
noting all the points raised. If his question is taken 
from a litigated case he will not, of course, pass 
every student who answered it the way the court 
did and fail all who did not. He will instead evalu- 
ate the answer on the basis of skill and knowledge 
of law shown in handling the problems presented. 
Most of us, I suppose, assign a numerical grade to 
each question. Intrinsically such marks are worth 
nothing at all, but if we succeed in applying the 
same standard to each paper, we have made a fair 
comparison of the papers one with another. This 
is all hard going: the reader must watch lest he al- 
ternate between fits of leniency because the exam- 
inees are beginners, and exasperation because they 
seem so stupid or careless. A sense of discrimina- 
tion becomes dull after several hours of reading: 
when the answers begin to look all alike it is time 
to quit for a while. 

Occasionally there comes 
I give a sample? 

The question is from a recent Conflict of Laws 
examination. It is based on N. W. Mutual Life 
Insurance Co. v. Adams, 155 Wis. 335: 

“Foster of North Dakota, took out a life insurance policy 
with the N. W. Mutual Co., a Wisconsin corporation. The 
policy was issued and payable in Wisconsin. The beneficiary 
named was Ida, wife of the insured. Foster and Ida separated 
prior to the former’s death. In Minnesota, Foster, then domi- 
ciled in Missouri, assigned the policy to William, of South 
Dakota, delivering to him the policy and written instrument 
of assignment. In Minnesota, contrary to the Wiscons’a rule, 
the law is settled that such a policy belongs to the beneficiary 
alone and cannot be assigned by the assured because he has no 
legal or equitable interest in it. William and Ida, and Foster’s 
executors, after Foster’s death, claim the insurance. Who 
should get it?” 


a bright spot. May 


Here is what a weak man said: 


“The general rule is that assignments are governed by the 
law of the place where made and by the case in our text the 
assignment made in Africa (where assignments of policies were 
declared void) of an English policy (in Eng. policies were 
assignable) was declared void because made so by the law of 
assignment. 

“But is the present case different? It seems to me I 
recall this case from reading your text Mr. Goodrich, but I 
can’t seem to remember the reason why they held the assign- 
ment good not applying the general rule of assignments. There 
was a difference between this case and the one in the book 
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as the assignment there was declared void which is not the case 
with this policy. 

“With this recollection in my mind I could not hold the 
Minnesota assignment void though I realize it is not a very 
complete answer as to why I would hold the assignment good.” 

And here is a good one: 

“Tt seems that William, the assignee, should be entitled to 
the policy. i 

" The original contract was made in Wisconsin. Wis- 
consin law should govern the form and obligation of the con- 
tract. The interests which the parties secure under the contract 
and the /iabilities imposed upon them are determined by Wis- 
consin law, as it is only Wisconsin law which can give these 
promises any effect, this being the /ex loci contractus. 

“1, Since no other law was specified to apply by the 
parties, and 

“2. Since Wisconsin is also the place of performance, all 
courts would hold Wisconsin law governed the obligation of 
the contract. : 

“II. We can safely say that the domiciliary law of the 
parties is immaterial. 

_ “IIT, The assignment, from insured to William, occurred 
in Minnesota by a separate contract. 

“1, This contract, being made in Minnesota was to be 
governed as to form and obligation by Minnesota law the 
lex loci contractus. 

“2. There is nothing in the Minnesota law to indicate that 
insured could not assign whatever interest he had to William. 

“IV. With the principles before us, the solution is easy. 
_ “I, The Minnesota law—that the insured had no assignable 
interest—could not affect the Wisconsin contract. 

“2. Whether insured had an assignable interest depended 
wholly on Wisconsin law. 

“a. Though not stated, we must assume the usual rule, in 
Wisconsin, that insured could assign. 

“3. W hether the assignment as such was any good or not 
depends on Minnesota law. But Minnesota says it is a good 
assignment of what insured had (though Minnesota insured 
on Minnesota contract would have nothing to assign). And 
as a matter of fact the insured had an assignable interest, which 
William took. 

“So it is clear William is entitled to proceeds of the policy, 
wherever the question should arise.” 

Such a performance carries with it all the thrill 
of witnessing a superb athlete at his best and makes 
up for the hours of dull reading and time spent in 
deciding whether a weak paper is just good enough 
to pass or just bad enough to fail. 

Judgment and discrimination in preparing ques- 
tions: judgment and discrimination in evaluating 
answers. Do I not by adopting such vague tests 
remove the possibility of separating competence 
from incompetence by any bright clear line? That 
is precisely what I mean to do. Every man who 
has studied law knows something: no man who 
has studied it knows everything. It should not be 
alone the genius who is admitted to the profession, 
nor the imbecile alone who is kept out. There must 
be a line established between these extremes for 
that degree of competence a man must show before 
he can practice law. The place where that line is 
to be drawn is a question of considerable public im- 
portance. The responsibility for doing it lies with 
the bar examiners. Quantitative tests for prelim- 
inary education and professional study can be made 
by statute and court rule. But the individual 
qualitative test is made only by you. Every mem- 
ber of the bar and every informed member of the 
public ought to give you hearty support in insist- 
ence upon a decently high standard of performance 
before an applicant may be admitted to a learned 
profession. 

May I, before closing, say a word about the 
desirability of free circulation for bar examination 
questions? If a law examination is devised so that 
it calls upon the student to analyze and settle legal 


problems, it is valuable exercise for him. What 
better practice can he have, not only in preparing 
for an examination, but in trying his legal wings, 
than to attempt the flights that others before him 
have been called upon to make? If such exercise 
is good practice, it would seem that the material 
ought to be made available to students whenever 
they care to make use of it. This has now become 
accepted policy in law schools. Printed or mimeo- 
graphed copies of previous examinations are readily 
available. Thus taken from the category of bootleg 
merchandise, the importance of what value they 
have is not enhanced by the difficulty of securing 
them. They are used, legitimately, in review. But 
no one but a fool thinks that looking over old ex- 
aminations is an easy substitute for work in thé 
course. 

Not only is such publicity good policy, but any 
attempt at keeping the questions secret must pretty 
largely fail. I remember a board of pharmacy ex- 
aminers which endeavored to prevent publicity on 
its questions. The examinees turned them in with 
their papers, but it was not difficult for each candi- 
date to remember one question out of a set, and 
report it back to the proprietor of the cram school 
he attended. Just a little careful administration in 
making sure that each man was assigned a differ- 
ent question to remember gave the proprietor a full 
set and added to his prestige as the school to which 
a drug clerk must go if he wanted to be sure to pass 
the board. What worked with these drug clerks 
will work with any group of applicants for admis- 
sion to the bar. 

It seems to me that a great deal of unnecessary 
mystery surrounds the questions asked upon bar 
examinations. The California board’s guardian of 
the office would not even let me have a squint at 
any examination, old or new. From Mr. Shafroth, 
Adviser for the Section on Legal Education, came 
several sets of questions from as many state boards 
all stamped with this formidable warning: 


“CONFIDENTIAL” 

“These questions are put in your hands only on condition 
that their contents be kept confidential by you. They are for 
use only by members of Boards of Bar Examiners, who are 
requested to keep them under lock and key and not to let them 
out of their possession.” 

I have obeyed the injunction, but it seems to 
me that the secrecy is not good policy. 

A supply of extra questions from each examina- 
tion should be printed, and sold at a nominal price 
to all who want to buy them. Every five years or 
so, they can be bound up cheaply and anyone who 
has the price allowed to buy the whole set. There 
is no necessity for keeping the questions to use over 
again; new instances of nearly every type of prob- 
lem appear monthly in the advance sheets. If an 
examiner wants to present the problem of one of his 
questions in a subsequent examination, a slight 
change in circumstances or the names of the parties 
will throw off the scent the examinee who is de- 
pending upon memory alone. The thoughtful stu- 
dent will make an independent analysis of the prob- 
lem in every case and not try to remember a pre- 
viously worked out answer. One of my colleagues 
said he could always make a new question by turn- 
ing a white horse in the old question into a white 
cow in the new. I can see no good to anyone ex- 
cept possibly to the proprietor of a cram or review 

(Continued on Page 114) 
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LAY COOPERATION IN LEGAL 
MOVEMENTS 

Two publications illustrative of intelli- 
gent lay cooperation in movements in which 
lawyers and laymen are alike interested have 
come to the JouRNAL. One is a book of 184 
pages entitled “The Judicial Council—A 
Modern System of Judicial Administration 
which is in Operation in Twenty States.” It 
is the report of the Committee on Judicial 
Administration of the Merchants’ Associa- 
tion of New York, and it presents a wealth 
of material and argument in favor of the 
creation of a Judicial Council and the restor- 
ation of the Rule-Making Power to the 
Courts. It is, incidentally, the most com- 
plete collection of data relating to Judicial 
Councils which we have yet seen. 

No doubt there was a majority of law- 
yers on the Committee which made the re- 
port. But the approval by the Merchants’ 
Association was approval by an important 
lay organization. This is the fact of prime 
significance. It shows that the plans which 
the Bar has been urging to improve the ad- 
ministration of justice appeal to business 
men as a strictly business proposition. It 
shows that they are now seen by a group of 
intelligent laymen to be merely an attempt 
to apply simple and well recognized prin- 
ciples of business efficiency to the really 
greatest business of the nation—Justice. It 
shows that a common and sure ground has 
been found for the professional and lay co- 
operation without which the prospect for 
many needed improvements would be dark 
indeed. 


Publication of this imposing and com- 
plete report by the Merchants’ Association 
may have an influence even greater than 
would such publication by a professional as- 
sociation. In the first place, the action 
whereby a lay organization apparently pro- 
jects itself into a legal field and puts itself 
unreservedly behind proposed legal reforms 
is so unusual as to be sure to attract atten- 
tion of other important business groups and 
to secure for the proposals the consideration 
which they merit on business grounds. In 
the second place, all of these organizations 
are in a good position to exert influence on 
the legislators—lawyers and laymen alike 
—in favor of the measures advocated. Such 
measures cannot be so readily brushed aside 
as merely representative of the views of the 
lawyers. 

The other publication which attests tay 
interest and capacity not only to cooperate 
but also to make a genuine contribution to 
a movement in which lawyers are especially 
interested is ‘How to Teach the State and 
Federal Constitution,” being Research Bul- 
letin No. 6 of the Nebraska State Teachers’ 
Association. The emphasis in this bulletin 
is on “Vitalized Constitution Teaching,” by 
which is meant arousing real interest in the 
study by the adoption of concrete methods 
appealing to eye, ear and mind and suited to 
the age and intelligence of the pupils. 
Dramatizations, formation of pupil govern- 
ments, tableaux, pageants, the use of current 
events clippings to illustrate constitutional 
points, are only a few of the vitalizing meth- 
ods mentioned in the publication. As to the 
general idea the Bulletin says: 

“Vitalized Constitution Teaching is 
relatively new. Although outstanding 
achievements have been made in this field, 
much Constitution teaching is still done in a 
formal manner. In no subject is there 
greater need of vitalization. The individu- 
ality of this subject is different from that of 
others in the course of study. Arousing in- 
terest in the study of government and citi- 
zenship, and laying a foundation for sound- 
ness and breadth of view in later life are two 
of the important aims to be kept in mind. 

“Wherever in the course of study we 
study the Constitution of the American 
Government, we must know what we wish 
to accomplish, and in determining this we 
must bear in mind the stage of advancement 
of the pupils we are teaching. The vitaliza- 
tion of this work cannot be reduced to for- 
malterms. The inspiring nature of the sub- 
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ject, the opportunity for far-reaching service, 
and the originality of the teacher are factors 
whose combination will result in giving va- 
riety to the work of teachers. 

“Since the main object in the prepara- 
tion of this bulletin is the presentation of 
concrete suggestions within the field of vi- 
talized Constitution teaching, the formal as- 
pect of the subject is not emphasized. It is 
assumed that those directly responsible for 
the success of this work in the schools will 
provide outlines and expositions and other 
material that may be necessary. 

“In the following pages will be found 
stories of achievement in this field and other 
suggestions of vital interest. The material 
is necessarily miscellaneous in its nature but 
throuvh design it covers a wide range of 
possibilities within the field of vitalization. 
However, there is probably no other litera- 
ture on this subject that at this time is of 
greater practical value to teachers.” 

Such evidences of lay understanding 
and sympathy and willingness to work with 
Bar organizations for ends which are rec- 
ognized as important to lawyer and layman 
alike furnish a happy augury of ultimate 
suCCEeSS. 


JUSTICE HOLMES RESIGNS 

On January 12 Mr. Justice Holmes pre- 
sented his resignation as a member of the 
Supreme Court. President Hoover accepted 
it in a letter in which he said: “No apprecia- 
tion I could express would even feebly repre- 
sent the gratitude of the American people for 
your whole life of wonderful service.” 

Mr. Justice Holmes’ career and opinions 
as a judge have been the subject of most 
elaborate study and comment. At this mo- 
ment, when, in his own words, the time has 
come and he bows to the inevitable, one 
thinks of another service he has rendered to 
his country and the world: his demonstration 
of the energy and effectiveness which a great 
ideal of service can lend to life, extending its 
activities beyond the date at which most men 
are prone to faint and fail. 

An unusual physique no doubt had its 
share in enabling Mr. Justice Holmes to do 
his part so well to such an advanced age. 
But without the dynamic strength of a great 
ideal, resolutely maintained, the labor would 
surely have seemed too long before this time. 
Here is an example for all his fellow citi- 
zens—lawyers as well as laymen; a lesson in 
how life, no matter how long, may be made 
worth-while and not, in its later years, a 
mere lagging superfluous on the stage. 


“THE LAWFUL MIND” 


In the midst of the uncertainties of 
today — the changing conditions which 
under our eyes almost seem to illustrate the 
old Greek philosopher’s principle of the 
eternal flux of things—one thing stands out 
as the great assurance of a happy issue out 
of all our economic and other difficulties. 
It is “The Lawful Mind,” as Sir Robert Fal- 
coner, President of Toronto University, put 
it in a recent address at that institution. 
That this sort of mind exists in the great 
body of civilized people accounts of course 
for whatever progress they have made. 
And in declaring that one of the chief func- 
tions of a university is to promote this sort 
of mind, Sir Robert has certainly empha- 
sized one of the greatest social services the 
institution can render—for its graduates 
who go out with such a character and ideal 
cannot fail to influence all those with whom 
they come in contact. 

“Human society is a section of the uni- 
verse,” he says; “man is part of his environ- 
ment; he grows as he reacts upon it; he de- 
velops his character as he discerns the 
nature of all life and regulates his conduct 
accordingly. So the thoughtful person who 
in the university has learned through science 
and history and great literature that we are 
living in an ordered universe, should react 
more than others to this mental conviction 
by carrying into conduct a lawful mind. 

“You will not, if you possess this mind, 
allow yourselves to be swept hither and 
thither by the mere gusts of popular feeling. 
The possession of the lawful mind does not 
mean that the individual is never to be crit- 
ical of legal enactments nor ever to resist 
them. Some legal enactments are the residue 
of former conditions which may have been al- 
ways inherently unjust, but now more than ever 
occasion injustices, and if these are injurious 
they must be resisted until the causes of the 
injustices are removed. Some modern laws 
also owe their existence to sectional selfish- 
ness or ill-considered mob emotion. Resist- 
ance to these may in itself prove the law- 
abiding spirit. Just as science advances by 
discarding one hypothesis for a better, and 
the scientific mind is confirmed by this con- 
stant activity of rejection; so the law-abid- 
ing mind grows in a community, not by mere 
acquiescence in things as they are, but by 
experimenting in the lawful spirit and re- 
jecting such enactments as cramp human 
freedom,” 
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Eminent Domain—Cancellation of Contracts— 
Just Compensation—Anticipated Profits 


Just compensation for the cancellation or requisition of 
a contract by the United States, in the exercise of its war 
power, is the value of the contract at the time of its cancel- 
lation, not what it would have produced by way of profits 
if it had been fully performed. 

In the exercise of its war power the United States may 
requisition existing as well as future contracts, as required 
by the necessities of war, and an implied condition to that 
effect must be read into such contracts. 


De Laval Steam Turbine Co. vs. United States, 
Adv. Op. 86; Sup. Ct. Rep. Vol. 52, p. 78. 

In this opinion the Court considered whether 
anticipated profits are an element to be considered in 
determination of just compensation for the cancellation 
of contracts with the government. The petitioner had 
thirteen contracts in 1918 for the manufacture of steam 
turbine propulsion units for ships. These contracts the 
United States requisitioned, through the Emergency 
Fleet Corporation, and advised the parties that it would 
make just compensation for the equipment which the 
petitioner was required to complete and that the 
Emergency Fleet Corporation would assume the re- 
sponsibility of the contracts and pay the petitioner. 

The controversy here related to three of these con- 
tracts, which the government cancelled after the sign- 
ing of the Armistice. The Fleet Corporation awarded 
compensation to the petitioner, which the latter deemed 
insufficient. Accordingly it brought suit in the Court 
of Claims to have the compensation determined. That 
Court allowed certain items and then added $8,500, 
with interest, as the value of the three contracts at 
the time of their cancellation. A finding was made that 
the petitioner would have made a profit of over 
$300,000, if it had been permitted to complete perform- 
ance of the contracts. But the Court of Claims 
declined to include any amount for anticipated profits. 

This ruling was affirmed by the Supreme Court 
on certiorari, in an opinion by Mr. Justice SUTHER- 
LAND. 

The sole question presented for our determination is 

whether petitioner was entitled to an allowance of the 
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amount, or any part of the amount, of these anticipated 


profits as a part of the just compensation. 


In disposing of the question presented the Court 
referred to Russell Co. v. United States, where it was 
held that anticipated profits were not an element of 
damages for cancellation of a contract which had not 
been requisitioned, but which the government itself had 
originally made with the claimant. 


A distinction is sought to be drawn between the 
Russell Company case and the present case on the ground 
that there the contract was made directly with the govern- 
ment, and here they were made between private parties, 
The question, therefore, is whether this circumstance alters 
the rule in respect of just compensation. In determining 
that question the cardinal point to be borne in mind is that 
whether the contract requisitioned or canceled be one with 
the government or one between private individuals, the 
person whose property rights are taken or destroyed is 
entitled to receive just compensation, not damages as for 
a breach. A sufficient ground for the distinction lies in the 
fact that in the one case the requisition or cancellation is a 
lawful act under the power of eminent domain, while in the 
other the act constituting the breach is unlawful. 

In the present case the government requisitioned the 
purchasers’ rights in the contracts, not for the purpose of 
putting an end to the contracts, but of keeping them alive 
for the benefit of the government. Its action being in pur- 
suance of law, the government succeeded to all the rights 
of the purchasers under the contracts. The effect was the 
same as though the contracts had been assigned by the 
purchasers with the consent of the manufacturer. There 
resulted, by operation of law, a substitution of purchasers, 
and the government became possessed of the right to en- 
force the contracts as though it had been an original con- 
tracting party. In effect, the old contracts became new con- 
tracts between the government and the petitioner. 

In this view, the government canceled its own con- 
tracts, and it is hard to see why the Russell Company 
case is not strictly applicable. Moreover, the Act of June 
15, 1917, c. 29, 40 Stat. 182, authorized the President to 
cancel “any existing or future contract,” etc., and this 
language, as we have held, applies whether the contract is 
with the government or between private parties. In either 
case, cancellation is an exercise of the power of eminent 
domain, and the liability of the government is for just com- 
pensation. There is no warrant for saying that the ele- 
ments to be considered in fixing just compensation are 
different in respect of the two classes of contracts. The 
Russell Company case dealt with a government contract, 
but Brooks-Scanlon Corp. v. U. S., 265 U. S. 106, involved 
the requisition of a private contract, and this court, holding 
that the claimant was entitled to just compensation, defined 
the term as follows (p. 123): 

“Tt is the sum which, considering all the circumstances 
—uncertainties of the war and the rest—probably could have 
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been obtained for an assignment of the contract and claim- 
ant’s rights thereunder; that is, the sum that would in all 
probability result from fair negotiations between an owner 
who is willing to sell and a purchaser who desires to buy.” 

Obviously, this does not justify the allowance of 
anticipated profits, although, of course, the fact that the 
contract, if carried out, would be profitable is one of the 
circumsances which naturally would be considered by one 
seeking an assignment of the contract, and must be given 
its proper weight in fixing just compensation. But that 
is very different from an allowance of anticipated profits 
as in the case of a breach. Whether the contract taken or 
canceled is one with the government or is a private con- 
tract, the result of the two cases is that just compensation 
means the same—“the value of the contract at the time of 
its cancellation, not what it would have produced by way 
of profits if it had been fully performed.” 


Consideration was also given to an effort to dis- 
tinguish the ruling in the Russell Company case upon 
the ground that there the contract was made subsequent 
to the enactment of the statute authorizing the govern- 
men to requisition and cancel contracts. Holding this 
fact immaterial, Mr. JUSTICE SUTHERLAND said: 


Congress, in the exercise of its lawful powers, provided 
by the act for such taking over, etc., and expressly included 
“existing” as well as “future” contracts. Whether the con- 
tracts here involved were entered into before or after the 
passage of that act, therefore, becomes immaterial. It is 
true that in the Russell Company case the contract was 
after the statute and it was said that the contract was 
entered into with the prospect of its cancellation in view, 
since the statute was binding and must be read into the con- 
tract; but it was not intended thereby, in the face of the 
precise terms of the statutory provision, to include within 
the reach of the implication only future contracts and 
exclude therefrom existing contracts. The contract there 
and the contracts here were entered into not only subject to 
statutes already in force, but to those which should there- 
after be passed. Louisville & Nashville R. R. v. Mottley, 
219 U. S. 467, 480. In that case this court held that the 
prohibition of the Act of February 4, 1887, c. 104, § 2, 24 
Stat. 379, as amended, prohibiting a carrier from charging 
compensation differing from that specified in its published 
tariff, meant that transportation should be paid for by all 
alike and only in cash, and that it had the effect of render- 
ing invalid a contract, ‘valid when made, for the issue of free 
transportation. The court said (p. 482): 

“The agreement between the railroad company and the 
Mottleys must necessarily be regarded as having been made 
subject to the possibility that, at some future time, Congress 
might so exert its whole constitutional power in regulating 
interstate commerce as to render that agreement unenforce- 
able or to impair its value. That the exercise of such power 
may be hampered or restricted to any extent by contracts 
previously made between individuals or corporations, is 
inconceivable. The framers of the Constitution never 
intended any such state of things to exist.” 


The case was argued by Mr. John Spalding Flan- 
nery for the petitioner and by Assistant Attorney Gen- 
eral Rugg for the United States. 


Insurance — Provision Against Encumbrance of 
Insured Property—Waiver—Agency 


A provision in a fire insurance policy rendering the 
policy void in case the subject of the insurance be or be- 
come encumbered by a chattel mortgage is valid as a pro- 
vision to reduce moral hazard. 

A loss payable clause, attached to the policy by a local 
agent of the insurer, which merely states that any loss 
proved under the policy shall be payable to the assured and 
to a certain bank, which in fact held a chattel mortgage on 
the insured property, does not operate as a consent to the 
chattel mortgage or as a waiver of the provision against 
encumbrances, 

In the absence of a statute otherwise providing, knowl- 
edge on the part of the local agent that the property in- 
sured was subject to a chattel mortgage will not be imputed 


to the insurance company to effect a waiver of the provision 
referred to, or a consent to the mortgage, when the policy 
expressly provided that no agent had power to waive any 
provision or condition of the policy unless the waiver be 
written upon or attached to the policy. 


Sun Insurance Office v. Scott, Adv. Op. 55 
Ct. Rep. Vol. 52, p. 72. 

This opinion, delivered by Mr. Justice Roserts, 
disposed of an appeal from three judgments rendered 
in actions on three fire insurance policies. The judg- 
ments under review were for the respondent who was 
the owner of certain wool which the petitioning com- 
panies had insured. The policies contained the follow- 
ing provision rendering them void if the property in- 
sured should be encumbered : 


; Sup. 


“This entire policy, unless otherwise provided by agree- 
ment endorsed hereon or added hereto, shall be void. 
if the interest of the insured be other than unconditional 
and sole ownership; or if the subject of insurance be . 
personal property and be or become incumbered by a chattel 
mortgage.” 

The wool insured was subject to a chattel mortgage 
executed prior to the date of one of the policies, and 
subsequent to the date of the other two. Riders were 
attached to the policies by local agents of the insurance 
companies reading as follows: 

“Any loss under this policy that may be proved due the 
assured shall be payable to the assured and Cumberland 
Savings Bank Co., Cumberland, Ohio, subject, nevertheless, 
to all the terms and conditions of the policy.” 

The insurance companies set up a defense based 
on violation of the chattel mortgage clause. To this 
defense the respondent answered that the loss payable 
clause, as a matter of law, constituted a waiver of that 
clause; and that by custom in the community the loss 
payable clause was understood and used to give the 
insurer’s consent to the chattel mortgage. He also in 
answer relied upon provisions of §9586 of the Ohio 
General Code. Under that section a person who solicits 
insurance and procures an application therefor is the 
agent for the company which thereafter issues the in- 
surance. This agency, the respondent urged, had the 
effect of imputing to the company the knowledge of 
the existence of the chattel mortgage which the agent 
had. 

The insurance companies denied the alleged cus- 
tom, and set up a provision of each policy to the effect 
that no agent had power to waive any provision of the 
policy except such as by the terms of the policy might 
be subject to agreement endorsed on the policy, and 
which should be, in fact, endorsed on the policy. 

The Circuit Court of Appeals held that although 
the mortgage might be valid as between the respondent 
and the mortgagee, it would be sufficient to avoid the 
policies except for the loss payable clause. This it 
thought by its own force or by customary use consti- 
tuted a waiver of the clause and a consent to the chattel 
mortgage. On certiorari this was reversed by the 
Supreme Court, which held that the loss payable clause 
did not constitute a waiver of the chattel. mortgage 
provision. 

We are of opinion that upon the uncontradicted facts 
the petitioners made out a valid defense to the suits and 
were entitled to directed verdicts in their favor. The pro- 
vision in the policies prohibiting chattel mortgages without 
consent endorsed on the policy is intended to reduce the 
moral hazard, and is a valid stipulation, the violation of 
which constitutes a complete defense The loss pay- 
able clause above quoted is not informative to the insurer 
of the existence of a chattel mortgage, but performs the 
office of protecting a creditor of the insured who has no 
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interest in the insured property by mortgage or otherwise 
against the eventuality of fire loss. 

In Bates v. Equitable Insurance Co., 10 Wall. 33, a 
policy contained a covenant that if the property were sold 
the insurance should cease unless consent of the insurer to 
the sale were given in writing. The policy was endorsed, 
“payable, in case of loss, to E. C. Bates,” to whom it ap- 
peared the insured goods had been sold. There was no evi- 
dence except the endorsement of any consent to accept 
Bates, the purchaser, as the party whose interest was in- 
sured. It was said of the practice of making such loss pay- 
able endorsements : 

“It is a mode of appointing that the loss of the party 
insured shall be paid by the company to such third person. 
This transaction is a very common mode of furnishing a 
species of security by a debtor to his creditor, who may be 
willing to trust to the debtor’s honesty, his skill and suc- 
cess in trade, but who requires indemnity against such acci- 
dents as loss by fire, or the perils of navigation. 

“In the face of this frequent use of the two indorse- 
ments on the policy, it cannot be held that they imply of 
themselves a knowledge of the sale or a consent to insure 
the purchaser.” 


We are of opinion that the doctrine announced in the 
Bates case is controlling here; that the attachment of a loss 
payable clause is entirely consistent with the condition 
against change of interest, or encumbrance of the insured 
property, and does not constitute a waiver of the condition 
against sale or mortgaging, or a consent thereto. 


No sufficient evidence was found in the record to 
establish the cus somary use of the loss payable clause 
as a consent to the chattel mortgage. 

As to the effect of the Ohio statute constituting 
the solicitor an agent of the insurer, the Court found 
nothing in it or in the State decisions construing it to 
impute to the company all knowledge which the agent 
had touching the contract. 





We have examined the authorities cited and fail to find 
that they give it any such force or effect. They do not, as 
respondent claims, define the si op of the agency created by 


be de by applicable principles 
present cases the policy limits its 


but | i€ave it to 
In the 


the statute, 
of common law. 


scope, and we think the written contract must control. 
The case was argued by Mr. Rolland M. Edmonds 
for the petitioners, and by Mr. I. S. Monnett for the 


respondent. 


Statutes — Interstate Commerce Act — Right of 
Interstate Rail Carrier to Extend Its Line of 
Railroad—Standing to Enjoin Construc- 
tion of New Line 

Where an interstate carrier by railroad undertakes to 
construct a line of railroad without authorization by the 
Interstate Commerce Commission as required by Paragraph 
18, Section 1, of the Interstate Commerce Act, contending 
that the proposed line is a mere industrial or spur track for 
which authorization is not required under Paragraph 22 of 
said Section, any carrier which may be directly and ad- 
versely affected by some material change wrought in the 
transportation situation by the construction of the proposed 
line is ‘a party in interest” within the meaning of the Act, 
and has standing in a court of equity to maintain a suit for 
an injunction against the proposed line as an unauthorized 
extension, even though the proposed line will not interfere 
with any legal right of the carrier seeking the injunction. 

Western Pacific California R. R. Co. v. 
Pacific Co., Adv. Op. 120; Sup. Ct. Rep. 
Pp I0. 


Southern 
Vol. 52, 


In this case was raised as to whether, 
under the circums tances involved, the petitioner was a 
“party in interest’ within the meaning of Paragraph 
20 of Section 1, of Commerce Act, with 


question 


Interstate 
standing to enjoin Ps respondent from constructing an 
alleged illegal extension of its line of railroad. 

The statute provides, in Paragraph 18, Section 1, 


that no carrier subject to the Act shall extend its line 
of railroad, unless such extension shall be found by 
the Interstate Commerce Commission to be required 
by the present or future public convenience and neces- 
sity. Spur, industrial, team, switching or side tracks, 
are excepted from this requirement, however, under 
Paragraph 22, where they are located wholly within one 
State. 

Paragraph 20 provides that any construction con- 
trary to the provisions of Paragraph 18, “may be 
enjoined by any court of competent jurisdiction at the 
suit * * * of any party in interest.” 

Here the petitioner had applied to the Commis- 
sion for authority to construct a twenty-five mile 
extension of its line near and substantially parallel to 
the respondent’s line in California. At hearings on 
this application the Southern Pacific appeared in oppo- 
sition. Before the Commission had taken final action 
on the application of the Western Pacific, the Southern 
Pacific began to lay tracks with the ultimate intention 
of extending them some eighty-two hundred feet from 
its main line and across the Western Pacific’s proposed 
line to a point on San Francisco Bay. “Its purpose 
was to impede and prevent petitioner’s proposed con- 
struction and operation; also to secure traffic from a 
district adjacent to the petitioner’s proposed line, the 
industrial development of which was anticipated.” This 
construction the Western Pacific sought to enjoin in a 
federal district court in California. That court granted 
the injunction sought, over the defenses set up by the 
Southern Pacific. Those defenses were: (1) That the 
petitioner was not a “party in interest” and had no 
standing to maintain the suit, and (2) That the line 
would be not an extension, but merely an industrial 
track. 

The Circuit Court of Appeals, without considering 
the second ground of defense, ruled that the petitioner 
could not maintain the suit, because it was not “a party 
in interest.” 

On certiorari the Supreme Court reversed the 
decree of the circuit court of appeals, in an opinion 
by Mr. Justice McReynotps. In reaching this con- 
clusion the Court pointed out that interference with a 
definite legal right is not the sole test for determining 
whether such a suit can be maintained, as was the case 
before the enactment of the statute. It is now sufficient 
if the proposed action “will adversely affect the com- 
plainant’s welfare by bringing about some material 
change in the transportation situation.” 

In elaboration of this Mr. Justice McREYNOLDs 


said : 
Paragraphs 18 to 22, supra, were considered here in 
Texas & Pacific Ry. v. Gulf Colorado & Santa Fe Ry., 
270 U. S. 266, and were declared to be part of the general 


plan by which Congress intended to promote development 
and —— ance of adequate railroad facilities. It was 
there said, p. 277: “It (Congress) recognized that preserva- 
tion of the aaalee capacity, and conservation of the finan- 
cial resources of individual carriers is a matter cf national 
concern; that the property employed must be permitted to 
earn a reasonable return; that the building of unnecessary 
lines involves a waste of resources and that the burden of 
this waste may fall upon the public; that competition be- 
tween carriers may result in harm to the public as well as 
in benefit; and that when a railroad inflicts injury upon its 
rival, it may be the public which ultimately bears the 
loss. . . The Act sought, among other things, to avert 
such losses.” 

The Texas & Pacific Ry. sought to prevent an un- 
authorized competitor from building an extension into terri- 
tory already served by it. Prior to the statute, it could 
not have maintained such a suit, since the competitor’s pro- 
posed action did not threaten interference with any legal 
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right. No carrier could then demand exemption from honest 
competition. 

If, as the court below seems to have assumed, a “party 
in interest” must possess some clear legal right for which 
it might ask protection under the rules commonly accepted 
by courts of equity, the paragraphs under consideration 
would not materially aid the Congressional plan for pro- 
moting transportation. On the other hand, there was no 
purpose to permit any individual so inclined to institute 
such a proceeding. The complainant must possess some- 
thing more than a common concern for obedience to 
law. . . It will suffice, we think, if the bill discloses that 
some definite legal right possessed by complainant is seri- 
ously threatened or that the unauthorized and therefore 
unlawful action of the defendant carrier may directly and 
adversely affect the complainant’s welfare by bringing about 
some material change in the transportation situation. Here, 
the petitioner was peculiarly concerned; its own welfare 
was seriously threatened. It alleged the beginning of an 
unlawful undertaking by a carrier which might prove 
deleterious to it as well as to the public interest in secur- 
ing and maintaining proper railroad service without undue 
It relied upon the procedure prescribed by the statute 
to secure an orderly hearing and proper determination of 
the matter. The disclosures of the bill were enough to show 
that the respondent’s intended action might directly and 
seriously affect the project which complainant was under- 
taking in good faith. There was enough to give the latter 
the standing of a “party in interest” within intendment of 
the Act. 


loss. 


F. M. Angellotti for 
sell, for the respon- 


The case was argued by Mr. 
the petitioner, and by Mr. J. R. 
dent. 


Statutes—Federal Employers’ Liability Act—What 
Constitutes Interstate Commerce 


The liability of a carrier by railroad under the Federal 
Employers’ Liability Act, for injury sustained by a person 
employed in interstate commerce, is limited to injuries sus- 
tained while the employee is engaged in interstate trans- 
portation, or in work so closely related to it as to be prac- 
tically a part of it. 

An interstate carrier is not liable, under the Act, to an 
employee for damages for an injury sustained by the latter 
while engaged in procuring a supply of coal for heating a 
railway station and facilities at the station. 

Chicago & North Western Ry. Co. v. 
Op. 90; Sup. Ct. Rep. Vol. 52, p. 59. 

The respondent in this case was employed by an 
interstate railroad company to fire a stationary engine 
to generate steam for heating the station and other 
buildings at the petitioner’s station at Waukegan, IIli- 
nois. This engine was used also to heat suburban rail- 
road Occasionally cars used in interstate 
ransportation were so heated. At the time in question 
the engine was temporarily out of order, and a loco- 
motive was being used as a substitute. The respon- 
dent accompanied this locomotive and three other loco- 
motives which were being moved in a train and pre- 
pared for use in interstate commerce, to a place about 
four miles from the station to obtain a supply of coal. 
While the coal was being taken on one of the locomo- 
tives (the opinion does not make clear which one), 
the respondent was seriously injured. 

For the injury thus sustained he brought suit 
under the Federal Employers’ Liability Act in a state 
court to recover damages from the railroad company, 
and after three trials recovered judgment which was 


Bolle, Adv. 


coaches. 


affirmed by the Appellate Court and the Illinois 
Supreme Court refused certiorari. 
The sole object of the movement of the substitute 


engine was to procure a supply of coal for the purpose of 
generating steam. Its movement was in no way related to 
the contemplated employment of the other three locomotives 


in interstate transportation; and its use differed in no way 
from the use of the stationary engine when that was 
available. 

There is evidence that respondent, at other times, had 
been engaged in supplying other engines with coal and 
water, firing live engines, and turning a turntable; but his 
employment at the time of the injury was confined to firing 
the stationary or locomotive engine for the sole purpose of 
producing steam. The character of the work which he did 
at other times, therefore, becomes immaterial. 


On the facts disclosed, the Supreme Court, in an 
opinion by Mr. Justice SUTHERLAND, held that the 
action could not be maintained under the Employers’ 
Liability Act, for the reason that at the time of the 
injury the employee was not engaged in interstate 
transportation, or in any work so closely related to 
it as to be practically a part of it. 

In its opinion the Supreme Court reiterated its 
view that the terms “interstate commerce,” as used in 
the Act, mean “interstate transportation.” 


The appellate court, in holding upon the first appeal 
that respondent was not engaged in interstate commerce, 
—_—, Na rule laid down in [Shanks v. Del. Lack, & 
West. R. R., 239, U. S. 556] and in so doing was clearly 
right. 

The railroad company which was sued in the Shanks 
case maintained a large machine shop for repairing locomo- 
tives used in both interstate and intrastate traffic. While 
employed in this shop, Shanks was injured through the 
negligence of the company. Usually he was employed in 
repair work, but on the occasion of the injury he was 
engaged solely in taking down, and putting into a new loca- 
tion, an overhead countershaft through which power was 
communicated to some of the machinery used in the repair 
work. The Employers’ Liability Act provides that “every 
common carrier by railroad while engaging in commerce 
between any of the several states shall be liable in 
damages to any person suffering injury while he is em- 
ployed by such carrier in such commerce,” if the injury be 
due to the negligence of the carrier, etc. This court, at 
page 558, after quoting the words of the act, laid down the 
following test for determining whether the employee, in any 
given case, comes within them: 

“Having in mind the nature and usual course of the 
business to which the act relates and the evident purpose 
of Congress in adopting the act, we think it speaks of inter- 
state commerce, not in a technical sense, but in a practical 


one better suited to the occasion (see Szwift & Co. v. United 
States, 196 U. S. 375, 398), and that the true test of employ- 
ment in such commerce in the sense intended is, was the 


employe at the time of the injury engaged in interstate 
transportation or in work so closely related to it as to be 
practically a part of it.” 

It will be observed that the word used in defining the 
test is “transportation” not the word “commerce.” The 
two words were not regarded as interchangeable, but as 
conveying different meanings. Commerce covers the whole 
field of which transportation is only a part; and the word 
of narrower signification was chosen understandingly and 
deliberately as the appropriate term. The business of a 
railroad is not to carry on commerce generally. It is en- 
gaged in the transportation of persons and things in com- 
merce; and hence the test of whether an employee at the 
time of his injury is engaged in interstate commerce, within 
the meaning of the act, naturally must be whether he was 
engaged in interstate transportation or in work so closely 
related to such transportation as to be practically a part 
of it. , 

In conclusion, Mr. Justice SUTHERLAND empha- 
sized the fact that the respondent was not engaged in 
the work of transportation at the time he was injured. 


Plainly, the respondent in the present case does not 
bring himself within the rule. At the time of receiving his 
injury he was engaged in work not incidental to transpor- 
tation in interstate commerce, but purely incidental to the 
furnishing of means for heating the station and other struc- 
tures of the company. His duty ended when he had pro- 
duced a supply of steam for that purpose. He had nothing 
to do with its distribution or specific use. Indeed, what he 
produced was not used or intended to be used, directly or 
indirectly, in the transportation of anything. It is plain 
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that his work was not in interstate transportation and was 
not so closely related to such transportation as to cause it 
to be practically a part of it. Certainly that work was no 
more closely related to transportation than was that of 
the employee in the Harrington case, who placed coal in 
the chutes for the use of locomotives engaged in interstate 
transportation; or that of the employee in the Cousins case, 
who supplied coal for heating the shop in which cars used 
in interstate traffic were repaired. The work of the em- 
ployees in those cases and that of the respondent here are, 
in fact, so nearly alike in their lack of necessary relation- 
ship to interstate transportation, as to be in principle the 
same. 
The case was argued by Mr. Samuel H. Cady for 
the petitioner, and by Mr. Joseph D. Ryan for the 


respondent. 


Taxation—State Income Tax—Husband and Wife 


A tax on the income of one person cannot be measured 
by the income of another person. Under this principle the 
provisions of the income tax statutes of Wisconsin, impos- 
ing a tax upon the combined incomes of members of a 
family, resulting in a higher total tax than the sum of the 
taxes separately computed, are unconstitutional and viola- 
tive of the requirements of due process of law to the extent 
that they require the tax to be computed on the combined 
taxable income of husband and wife, since under the law 
of that State, the incomes of husband and wife are, to the 
fullest degree, the separate property of each. 


Hoeper v. Tax Commission of Wisconsin, Adv. 
Op. 145; Sup. Ct. Rep. Vol. 52, p. 120. 


In this case questions as to the validity of certain 
of the income tax provisions of the statutes of Wis- 
consin were presented to the Court for determination. 
The provisions brought in question were those which 
enact, among other things, that in computing taxes on 
income, the income of husband and wife and of all 
children shall be added together, and, whether they 
file joint or separate returns the taxes shall be com- 
puted on the combined average income. The statute 
as applied here, on account of surtaxes graduated 
according to net income, resulted in the imposition of 
larger taxes than would have beeen imposed had the 
taxable incomes of husband and wife been separately 
assessed. 

Other statutes of Wisconsin enact that the real 
and personal property of a married woman, and the 
income derived therefrom, shall be her sole and sepa- 
rate property. In view of the status of a married 
woman with respect to her property, the income tax 
provisions referred to were held invalid by a divided 
court, as imposing, in effect, a tax upon one person 
for income belonging to another. MR. JUSTICE 
Roperts, delivering the opinion of the majority, said: 

At common law the wife’s property, owned at the date 
of marriage or in any manner acquired thereafter, is the 
property of her husband. Her earnings and income are his, 
he may dispose of them at will, and he is liable for her 
debts. Were the status of a married woman in Wisconsin 
that which she had at common law, the statutory attribu- 
tion of her income to her husband for income tax would, no 
doubt, be justifiable. But her spouse’s ownership and con- 
trol of her property have been abolished by the laws of the 
state. Women are declared to have the same rights as men 
in the exercise of suffrage, freedom of contract, choice of 
residence for voting purposes, jury service, holding office, 
holding and conveying property, care and custody of chil- 
dren, and in all other respects. Under the title “Property 
Rights of Married Women” it is enacted that a wife’s real 
estate and its rents, issues and profits shall be her sole and 
separate property as if she were unmarried, and shall not 
be subject to the disposal of her husband; and this is true 
of her personal property as well, whether owned at the date 
of marriage or subsequently acquired. She may convey, 
devise or bequeath her property, real and personal, as if 


she were unmarried, and her husband has no right of dis- 
posal thereof, nor is it liable for his debts. Either spouse 
may convey his or her property to the other or create a 
lien thereon in favor of the other. The individual earnings 
of every married woman, except those accruing from labor 
performed for her husband, or in his employ or payable 
by him, are her separate property, and are not subject to 
his control or liable for his debts. She may sue in her 
own name and have all the remedies of an unmarried woman 
in regard to her separate property or business and to re- 
cover her earnings, and is liable to suit and to the rendi- 
tion of a judgment, which may be enforced against her 
separate property as if she were unmarried. 

Since, then, in law and in fact, the wife’s income is in 
the fullest degree her separate property and in no sense 
that of her husband, the question presented is whether the 
state has power by an income-tax law to measure his tax, 
not by his own income but, in part, by that of another. 
To the problem thus stated, what was said in Knowlton v. 
Moore, 178 U. S. 41, 77, is apposite: 

“It may be doubted by some, aside from express consti- 
tutional restrictions, whether the taxation by Congress of 
the property of one person, accompanied with an arbitrary 
provision that the rate of tax shall be fixed with reference 
to the sum of the property of another, thus bringing about 
the profound inequality which we have noticed, would not 
transcend the limitations arising from those fundamental 
conceptions of free government which underlie all constitu- 
tional systems.” 

We have no doubt that, because of the fundamental con- 
ceptions which underlie our system, any attempt by a state 
to measure the tax on one person’s property or income by 
reference to the property or income of another is con- 
trary to due process of law as guaranteed by the Four- 
teenth Amendment. That which is not in fact the tax- 
payer’s income cannot be made such ' calling it income. 
(Compare Nichols v. Coolidge, 274 U. S. 531, 540.) 

It is incorrect to say that the provision of the Wis- 
consin income tax statute retains or reestablishes what was 
formerly an incident of the marriage relation. Wisconsin 
has not made the property of the wife that of her husband 
nor has it made the income from her property the income 
of her husband. Nor has it established joint ownership. 
The effort to tax B for A’s property or income does not 
make B the owner of that property or income, and whether 
the state has power to effect such a change of ownership 
in a particular case is wholly irrelevant when no such effort 
has been made. Under the law of Wisconsin the income of 
the wife does not at any moment or to any extent become 
the property of the husband. He never has any title to 
it, or controls any part of it. That income remains hers 
until the tax is paid, and what is left continues to be hers 
after that payment. The state merely levies a tax upon it. 
What Wisconsin has done is to tax as a joint income that 
which under its law is owned separately and thus to secure 
a higher tax than would be the sum of the taxes on the 
separate incomes. 

The tax provisions had been upheld by the state 
court on two grounds: (1) As a proper measure to 
prevent frauds and evasions by married persons; and 
(2) As a regulation of marriage. Both of these 
grounds were thought inadequate by the Supreme 
Court. In regard to the first Mr. Justice Roperts said 
in substance that the supposed necessity of the measure 
to prevent evasions was insufficient to justify the impo- 
sition of an unconstitutional tax on one person to 
enable the state readily to collect a tax lawfully imposed 
on some other person. 

As to the second ground the court pointed out that 
under the law of Wisconsin married women and single 
women have the same status except in the matter of 
social relations, and that the latter was insufficient to 
alter their taxable status. It was pointed out, more- 
over, that the act is not a regulatory tax, but a revenue 
measure. 

Again, it is clear that the law is a revenue measure, and 
not one imposing regulatory taxes. It levies a tax on 
“every person residing within the state” and defines the 
word “person” as including “natural persons, fiduciaries 
and corporations” and “corporations” as including “cor- 
porations, joint stock companies, associations or com- 
mon law trusts.” It lays graduated taxes on the incomes 
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of natural persons and corporations at different rates. It is 
comprehensive in its provisions regarding gross income and 
allowable deductions and exemptions, and is in most respects 
the analogue of the federal income tax acts in force since 
1916. It is obvious that the act does not purport to regulate 
the status or relationships of any person, natural or artifi- 
cial. Arbitrary and discriminatory provisions contained in 
it cannot be justified by calling them special regulations 
of the persons or relationships which are the object of the 
discrimination. ‘The present case does not fall within the 
principle that where the legislature, in prohibiting a traffic 
or transaction as being against the policy of the state, 
makes a classification, reasonable in itself, its power so to 
do is not to be denied simply because some innocent article 
comes within the proscribed class. Taxing one per- 
son for the property of another is a different matter. There 
is no room for the suggestion that qua the appellant and 
those similarly situated the act is a reasonable regulation, 
rather than a tax law. 

Neither of the reasons advanced in support of the 
validity of the statute as applied to the appellant justifies 
the resulting discrimination. The exaction is arbitrary and 
is a denial of due process. 

Mr. Justice Hotmes delivered a dissenting 
opinion in which Mr. Justice BRANDEIS and Mr. Jus- 
TICE STONE concurred. In this opinion Mr. JUSTICE 
HoLMEs said: 


This case cannot be disposed of as an attempt to take 
one person’s property to pay another person’s debts. The 
statutes are the outcome of a thousand years of history. 
They must be viewed against the background of the earlier 
rules that husband and wife are one, and that one the hus- 
band; and that as the husband took the wife’s chattels he 
was liable for her debts. They form a system with echoes 
of different moments none of which is entitled to prevail 
over the other. The emphasis in other sections on separa- 
tion of interests cannot make us deaf to the assumption in 
the sections quoted of community when two spouses live 
together and when usually each would get the benefit of 
the income of each without inquiry into the source. So far 
as the Constitution of the United States is concerned the 
legislature has power to determine what the consequences 
of marriage shall be, and as it may provide that the hus- 
band shall or shall not have certain rights in his wife’s 
property and shall or shall not be liable for his wife’s debts 
it may enact that he shall be liable for taxes on an income 
that in every probability will make his life easier and help 
to pay his bills. Taxation may consider not only command 
over but actual enjoyment of the property taxed. . . In 
some states if not in all, the husband became the owner of 
the wife’s chattels on marriage without any trouble from 
the Constitution and it would require ingenious argument 
to show that there might not be a return to the law as it 
was in 1800. It is all a matter of statute. But for statute 
the income taxed would belong to the husband and there 
would be no question about it. 

I will add a few words that seem to me superfluous. It 
is said that Wisconsin has taken away the former charac- 
teristics of the marriage state. But it has said in so many 
words that it keeps this one. And when the legislature 
clearly indicates that it means to accomplish a certain re- 
sult within its power to accomplish it is our business to 
supply any formula that the elegantia juris may seem to 
require. 

The statute is justifiable also by its tendency to pre- 
vent tax evasion. No doubt, if, as was held in Schlesinger 
v. Wisconsin, 270 U. S. 230, with regard to the measure 
then before the Court, there was no reasonable relation 
between the law and the evil, the statute could not be upheld. 
But the fact that it might reach innocent people does not 
condemn it. It has been decided too often to be open to 
question that administrative necessity may justify the inclu- 
sion of innocent objects or transactions within a prohibited 
class. 

The case was argued by Mr. Claire B. Bird for the 
appellant, and by Messrs. John W. Reynolds and 


Harold M. Wilkie for the appellees. 


Taxation—Federal Estate Taxes—Tenancy by the 
Entirety 


The tax imposed by the Revenue Act of 1924 upon a 
decedent’s interest in property held in joint tenancy or ten- 


ancy by the entirety is not invalid as arbitrarily retroactive, 
even though the statute imposing such tax was enacted 
after the creation of the tenancy, where a statute imposing 
a similar tax and enacted prior thereto included such 
estates, and made available to persons creating them, the 
knowledge that such estates were embraced within an es- 
tablished system of taxation, as a measure to prevent tax 
evasions. 


Phillips v. Dime Trust & Safe Deposit Co., 
Op. 68; Sup. Ct. Rep. Vol. 52, p. 46. 

This opinion dealt with a challenge to the validity 
of the provision of the Revenue Act of 1924, §302, as 
applied to estates created prior to its enactment. That 
section requires that there shall be included in a de- 
cedent’s gross estate for taxation all property, including 
bank accounts, held by the decedent as a joint tenant or 
tenant by the entirety, except such part thereof as may 
be shown to have originally belonged to the other tenant 
or tenants, and never to have been received or acquired 
by the latter from the decedent for less than a fair con- 
sideration in money or money’s worth. The items in 
question here were classified in three groups: (1) prop- 
erty held in tenancies by the entirety created after the 
effective date of the Revenue Act of 1924, (2) prop- 
erty held in such tenancies created after the Act of 
1916 but before the effective date of the Act of 1924, 
and (3) bank accounts opened in 1910 in the joint 
names of the decedent and his wife, in which balances 
remained on deposit at the date of the decedent’s death. 

In suits to recover taxes alleged to have been 
illegally exacted in respect of these items the district 
court, before the decision of Tyler v. United States, 
281 U. S. 497, sustained the position of the taxpayer 
that the nature of an estate by the entirety precluded 
a death or transfer tax upon the interest which ceases 
at the death of either tenant, and that if regarded as 
property tax the exaction was invalid because a ieee 
tax, not apportioned. This ruling was reversed by the 
Supreme Court, reviewing the case on a certificate of 
questions involved, in an opinion by Mr. JUSTICE 
STONE. 

It was conceded that the tax is valid on the items 
in Group 1, under the ruling in the Tyler case, supra. 

As to the items in Group 2 the Court concluded 
that, since the tenancies were created after the passage 
of the Act of 1916, adopting a valid system taxing 
such interests, the tax was valid even though the par- 
ticular taxing statute was enacted subsequent to the 
creation of the tenancies. 

Group 2. The tendencies in all of the items of the 
second group were created after the passage of the 1916 
Revenue Act. Congress had by that act adopted a system 
of death taxes, embracing, as it lawfully might, estates by 
the entirety. As was pointed out in Tyler v. United States, 
supra., pp. 503, 505, such estates are appropriate subjects of 
death taxes and the taxation of them is a suitable measure 
to prevent evasion of a system of taxation levied on estates 
passing at death by will or inheritance. In both respects 
they resemble gifts made in contemplation of death, like- 
wise taxed by the estate tax provisions of the 1916 and later 
revenue acts. The considerations which led us, in Milliken 
v. United States, 283 U. S. 15, to uphold taxation of gifts 
in contemplation of death, made after the 1916 Act and 
before that of 1918, at the higher rate of the latter act, 
are equally applicable here. The knowledge available before 
the creation of the estate that it was embraced within an 
established taxing system and that its taxation, on the same 
basis and in the same manner as decedents’ estates, was an 
essential part of the system to prevent evasions, relieves the 
present tax of the objection that it is arbitrarily retroactive. 


Adv. 


Since there was no showing whether the deposits 
in Group 3, constituting the credit balances at the time 
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of the decedent’s death, were made prior to or after 
1916, the Court ruled that there could be no recovery 
of taxes paid in respect of them. 

The case was argued by Mr. Claude R. Branch 
for the appellant, and by Mr. Charles C. Lark for the 
appellees. 


Taxation—Federal Income Taxes—Consolidated 
Returns 


The purpose of the provisions of the income tax laws 
relating to consolidated returns by affiliated corporations 
is to require taxes to be levied according to the true net 
income and invested capital resulting from and employed 
in a single business enterprise, even though it is conducted 
by means of more than one corporation, and to prevent in- 
equality and evasion. In order to effect these purposes it is 
required that the same interests shall be beneficial owners, 
in like proportions, of substantially all of the stock of each 
of the affiliated corporations. 

Control resting solely on acquiescence, the exigencies 
of business or other considerations having no binding force 
are insufficient to satisfy the requirements of the statute 
defining affiliated corporations, 


Handy and Harman vs. Burnet, Adv. Op. 80: 
Sup. Ct. Rep. Vol. 52, p. 51. 

This opinion related to the construction of 
§240 (b) of the Revenue Act of 1918, defining affili- 
ated corporations, for income tax purposes, as follows: 

“(b). For the purpose of this section two or more 
domestic corporations shall be deemed to be affiliated 
(2) if substantially all the stock of two or more corpora- 
tions is owned or controlled by the same interests.” 

It appeared that the same individuals, six in num- 
ber, controlled both of the corporations involved by 
ownership of 93.71% of the stock of Handy & Har- 
man, the petitioner, and 75% of the stock of Hamilton 
& De Loss, Inc. The petitioner dealt in gold and silver 
bullion and specie. In 1916 its officers caused Hamil- 
ton & Deloss, Inc., to be created to take over the work 
of its stamping department. Hamilton owned no stock 
of the petitioner, but gave his notes endorsed by De 
Loss to obtain money to purchase 20% of the stock of 
the new company, of which he became president. 

Later he gave an irrevocable stock power to one 
Higgins and assigned the stock to De Loss who 
deposited it with the bank as collateral for the loan. In 
1919, upon Hamilton’s failure to pay the notes, De 
Loss paid them and took over the stock. Prior to that 
time Hamilton attended the stockholders’ meetings, but 
did not vote in opposition to the owners of the majority 
of the stock of both corporations. He received $10,000 
a year salary from Hamilton & DeLoss, Inc. 

On the facts disclosed, the Court, in an opinion by 
Mr. Justice BuTLER, concluded that the two corpora- 
tions were not affiliated, within the meaning of the 
statute. 

It may be assumed that the pledge as collateral was also 
to protect DeLoss as endorser. But it does not appear that 
as between him and Hamilton he was entitled to control 
voting power or to have the stock transferred to him of 
record or to have any use or benefit therefrom unless and 
until required to pay the notes. It was not held by or for 
him. The losses sustained by Hamilton & DeLoss, Inc., 
did not, in respect of that stock, directly or indirectly result 
to his disadvantage. The section requires control of sub- 
stantially all of the stock; control of the corporations is 
not enough. The carrying on of a business unit by two or 
more corporations does not in itself constitute affiliation. 
The shares of Hamilton & DeLoss, Inc., owned by the six 
shareholders did not constitute subst tantially all of its 


stock. We assume in favor of petitioner that they, through 
their power over Hamilton’s official position and salary, 
their ability to dominate both corporations or by other 
means, were in position effectually to influence him in 
respect of the voting, use or disposition of the stock issued 
to him, and thus as a practical matter to exert a kind of 
control called by counsel “actual” to distinguish it from a 
legally enforceable control. 

The purpose of § 240 was, by means of consolidated 
returns, to require taxes to be levied according to the true 
net income and invested capital resulting from and em- 
ployed in a single business enterprise even though it was 
conducted by means of more than one corporation. Sub- 
section (b) clearly reflects the intention, by means of such 
returns, to secure substantial equality as between share- 
holders who ultimately bear the burden. That intention is 
shown by the legislative history and was given effect by 
the regulations contemporaneously promulgated. It requires 
no discussion to show that such returns will not make 
against inequality or evasion unless the same interests are 
the beneficial owners in like proportions of substantially 
all of the stock of each of such corporations. . . Affilia- 
tion on any other basis would not make against inequality 
or evasion. It would require very plain language to show 
that Congress intended to permit consolidated returns to 
depend on a basis so indefinite and uncertain as control of 
stock without title, beneficial ownership or legal means to 
enforce it. Control resting solely on acquiescence, the 
exigencies of business or other considerations having no 
binding force is not sufficient to satisfy the statute. 


The case was argued by Mr. William C. Breed 
for the petitioner, and by Assistant Attorney General 
Youngquist for the respondent. 


Law Schools and Bar Examiners 
(Continued from page 105) 


course in keeping bar questions under cover after 
the examination is over. If such proprietor can ar- 
range to learn what has been asked he is able to 
give his students inside information not available to 
others. Coaching for examinations is a perfectly 
legitimate occupation and I have no quarrel with it. 
3ut I do not feel that it is an industry that is en- 
titled to a protective tariff. On the other hand, I 
do see considerable advantage when an examining 
board can show to the bar, the public and prospec- 
tive candidates the kind of a test the latter must 
meet. 
Herewith I bring my discussion to an end. If 
I have said nothing new, I can console myself with 
the thought that there is nothing new under the 
sun. No one of us from the schools can bring out a 
new formula or a new test that will instantly and 
accurately determine the question whether a man is 
competent for the law. No litmus solution or divining rod 
which serves that purpose is concealed, I am sure, in any pro- 
fessor’s office in our schools. We shall have to keep on with the 
slower and more painful processes which we now have, subject 
as they are to our own errors of judgment. It is worth empha- 
sizing, in closing, that we are engaged in a joint enterprise—the 
making of lawyers. In this joint ente rprise you have the final 
word. We can do our best in preparation, but you have the re- 
sponsibility of deciding whether a man is well enough trained 
to be admitted to the profession. Since each of us does repre- 
sent a part of a larger program, must we not, both for our 
mutual advantage and in fulfillment of our public repsonsibility, 
keep in close touch with each other? If we have differences of 
opinion, they may be talked over in friendly conclave. If we 
see eye to eye on common problems we can co-operate on meas- 
ures for their solution. None of us would make the profession 
in America the exclusive privilege of any group or any class. 
All of us believe that our calling should be open only to those 
who are competent to follow it. A well trained group of honest 
intelligent men and women is our common ideal for the Ameri- 
can bar. The responsibility for its realization is largely upon 
the law schools and the boards of law examiners. They can 
only meet that responsibility by the closest and heartiest co- 
operation, 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





UIDE to the Law and Legal Literature of France, 

prepared under the direction of Edwin M. 

Borchard, professor of law, Yale University, 
by George Wilfred Stumberg, professor of law, 
University of Texas. 1931. Washington: United 
States Government Printing Office. Pp. 242.—in 
this undoubtedly most intelligent and well-informed 
work, the author has achieved the remarkable feat 
of giving within a short space a very clear and com- 
plete account of the developments of French law 
since its origin, and of the legal literature of France. 

As Prof. Borchard and Mr. Herbert Putnam, 
Librarian of Congress, aptly remark in their preface, 
French law and legal institutions afford a fruitful 
source of research for three groups of investigators 
who have a need for a knowledge of foreign law: I° 
the lawyer, the judge, the citizen who in their daily 
work frequently require reliable and up-to-date infor- 
mation on legal problems affecting individuals and pri- 
vate interests; 2° the legislator and the student who 
desire familiarity with the methods by which other 
countries have solved the economic and social problems 
of our industrial age; and 3° the student of jurispru- 
dence who is interested in legal methods, doctrine and 
philosophy for purposes of scientific investigation. 

Prof. Stumberg has furnished the American reader 
with a most valuable and up-to-date guide to the vari- 
ous departments of legal science. 

Anyone who wishes to be informed on a particu- 
lar question of French law may readily find there with- 
out loss of time a list of the various books, including 
the most recent ones, dealing with the matter, together 
with a trustworthy judgment on their respective values. 
In every case the name of the publisher is indicated, 
with the date and place of publication. 

On many points of importance to Americans, Prof. 
Stumberg’s guide destroys wrong notions prevailing in 
English-speaking countries about the French legal sys- 
tem. Such for instance is the erroneous belief circulated 
in the last century by a learned British lawyer, Prof. 
Dicey of Oxford University, according to whom the 
Council of State, which is the French supreme admin- 
istrative tribunal, does not afford adequate protection 
to individuals suing the French State or French public 
departments. Prof. Stumberg shows with remarkable 
insight that the jurisprudence of that high court has 
gradually evolved of its own initiative a system of State 
responsibility for the torts of State officers which is 
undoubtedly of great social and political significance 
and affords an interesting basis of comparison with the 
Supreme Court of the United States. 

In another field of legal thought, Prof. Stumberg 
makes penetrating remarks on the pliability of the 
French Codes and on the immense work accomplished 


by the French Courts during the last decades in order 
to develop their principles in accordance with the ever- 
changing needs of later times. 

The well-known distinction between codified law 
which obtains in France and judge-made law as prevail- 
ing in England and in the United States may have been 
true during the years which immediately followed the 
promulgation of the French Codes, but this has long 
ceased to be so. Codification may arrest the evolution of 
law, but for a short time only. The interpretation of 
the courts quickly builds up a mass of judge-made law 
which develops the general principles set up by the 
Codes under the pressure of fresh needs and not unfre- 
quently produces new and entirely unforeseen conse- 
quences. 

As a matter of fact, the short French Codes and 
particularly the Civil Code have shown themselves in 
practice much more pliable and adaptable to circum- 
stances than the detailed and rigid statute laws now in 
force in America. 

If we compare these two legal systems, we are 
(curiously enough) led to the conclusion that nowadays 
the case system or judge-made law plays a far more 
important part in France than in America. No one who 
has seriously studied both systems can I think hold a 
different opinion. 

A very striking illustration of this truth may be 
found in the comparison of anti-trust laws in both 
countries. In France, all the legislation on the matter 
is contained in a very small nutshell, viz., art. 419 of 
the Penal Code, which contains ten short lines, origin- 
ally enacted in 1810 and subsequently amended in 1926. 
There is absolutely no other French enactment on a 
subject of paramount importance which in America is 
governed by the Sherman Act and also by series of sub- 
sequent statutes. The consequence is that in France the 
Courts easily adopted the “rule of reason,” distinguish- 
ing good and bad trusts, which was introduced with 
apparently much more difficulty by the American 
Courts in the Standard Oil and American Tobacco 
cases after considerable litigation. Such a result gives 
food for thought. It may be that the greater rigidity 
of the statute law system is at the root of the obstac- 
les which American industry experiences at the present 
time in devising legal means of stopping over-produc- 
tion. 

This short review of Prof. Stumberg’s masterly 
book should not be closed without referring to the excel- 
lent treatment of matters of daily interest to American 
lawyers, such as patents, trade marks, corporation law 
and also the conflict of laws in connection with trade 
and domestic relations in general. 

H. Decueis. 


Paris, France. 
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Pittsburgh Legal Journal. Vol. 78. 1930. Pp. 13, 
752, 126—A Scranton, Pennsylvania, correspondent 
writes us as follows: “The Pittsburgh Legal Journal 
was established in 1853, and it is the second oldest legal 
journal in the United States, the oldest being the Legal 
Intelligencer of Philadelphia, which was founded in 
1843. The Pittsburgh Legal Journal has a daily and 
also a weekly edition, as well as the annual bound vol- 
ume. The Lackawanna Bar Association News says 
this: ‘The bench and bar of Allegheny county are for- 
tunate; they have for present use and future reference 
a legal journal which gives them not only the law of the 
local courts, in the form of published opinions, but 
one which also manifests a sane and constant interest 
in every matter affecting those who follow the pro- 
fession of the law. It is first of all things a lawyer’s 
periodical, primarily, of course, concerned with things 
legal of local concern, but then again devoting no little 
attention to subjects of a general professional interest. 
Especially noteworthy has been its attitude towards the 
selection of judges with the aid of bar referenda. The 
position assumed that the lawyers of a bar are in duty 
bound to inform the general public as to the fitness of 
candidates for judicial honors is beyond question a 
proper one to take, and in strenuously advocating and 
supporting such a course the Pittsburgh Legal Journal 
has been doing a great public service.’ ” 

The Law of Fraudulent Conveyances. By Garrard 
Glenn. 1931. New York: Baker Voorhis & Co. Pp. 
XXIV, 774.—The young lawyer, however good may 
have been his law school training, quickly learns, atter 
entering practice, that the ultimate goal of a law suit 
is ordinarily not the mere entry of a judgment. Often 
the steps following judgment in the realization of the 
objectives of the suit call for fully as much ingenuity, 
though of a different kind, as the procurement of the 
judgment. 

Human nature being as it is, it is not surprising 
that debtors and prospective debtors so commonly cast 
about for some plan whereby their assets, frequently 
accumulated only after years of hard work, may he 
withdrawn from the grasp of the creditor. Particularly 
strong is this urge when the obligation is one growing 
out of a transaction in which the debtor feels he did 
not have a reasonable chance of gain for himself. Judg- 
ments for torts and on undertakings entered into for 
the benefit of others, as in suretyships, are pre-emi- 
nently of this character. Indeed, it probably is true 
that in only a relatively few instances is a judgment 
entered after a contest viewed by the judgment debtor 
as a liability calling for the same honest effort of liqui- 
dation as, for example, the grocery or meat bill. 

That people threatened with litigation or calls for 
payment of obligations primarily owing by others 
should at least give thought to the possibility of “salt- 
ing away” accumulated assets, then, is not strange, and 
not infrequently the effort is actually made. Thus we 
have a rather fully developed body of law of “fraudu- 
lent conveyances” and an astonishingly large number of 
cases in the reports involving such transactions. While 
there are difficulties occasionally in determining the 
applicable law, by far the biggest problem in these situ- 
ations is the one of fact. No one with any cleverness 
is going to attempt to defeat his creditors’ expectations 
by a withdrawal of reachable assets without going to 
considerable trouble to cover his manipulations and to 
make them appear what they are not. This probably 
explains the large bulk in the law of fraudulent con- 
veyances of the so-called “badges of fraud.” 


Thus it is perfectly evident that careful and intel- 
ligent considerations of the creditor’s rights of realiza- 
tion are of no little service to lawyers. Professor Glenn’s 
book is a welcome and valuable addition to the litera- 
ture in this field. 

Though in 1872 Bump could refer to such books 
as Roberts on Fraudulent Conveyances, May on Vol- 
untary and Fraudulent Conveyances and Hunt’s Frau- 
dulent Conveyances, all English treatises are devoted 
primarily to consideration of the two statutes of Eliza- 
beth. He stated in 1872 in the preface to his work on 
Fraudulent Conveyances: “The subject which is con- 
sidered and treated in this work is one that has never 
been made the object of a special treatise or discussed 
in the light of a thorough and exhaustive collection of 
the authorities.” The well-known book on the same 
subject by Wait appeared first in 1884. The book by 
Moore, published in 1908, is not so well known; the 
one by Bigelow in 1911 has been used and cited fre- 
quently. 

Professor Glenn published his well known treatise 
on “Creditor’s Rights and Remedies” in 1915. While 
the grouping of topics indicated by that title was in 
the way of a departure, since that time there has devel- 
oped a considerable movement in law schools to give 
courses under that head. The present book is an ampli- 
fication and reconsideration of part of the ground cov- 
ered in the earlier work. 

The work has been well done. It is too much to 
expect that anyone, other than the author, would agree 
with all the conclusions in any book. It is not the type 
of text-book, of which unfortunately there are so many 
examples, that gives little, if anything, beyond what 
may be obtained from the digests and encyclopaedias. 
The author has analyzed his problems, he has stated 
with a high degree of accuracy the conclusions of the 
courts, and, what is even more important in a text-book, 
he has from the vantage ground of a thorough student 
of the subject weighed and tested those conclusions. 
Liberal reference has been made to the wealth of mate- 
rial to be found in the legal periodicals. This adds tre- 
mendously to the value of the book, for to many prac- 
titioners guides to such material are not readily avail- 
able. 

In two respects at least the book goes beyond the 
earlier treatises on fraudulent transfers. The first, an 
inclusion of the scope and operation of the Uniform 
Fraudulent Conveyances Act, was inevitable if the 
treatment was to be up to date. The other is the treat- 
ment of recording and registration as a phase of the 
subject under examination. Though considerations 
other than a desire to strike down or prevent fraudu- 
lent transfers were the moving reasons for the begin- 
nings of our system of recordation and registration, no 
doubt the compelled observance of the requirements 
along these lines does have a powerful effect upon the 
accomplishment of fraud by means of transfers. There 
is no occasion to quarrel with the inclusion of this mate- 
rial in a book on Fraudulent Conveyances. On the con- 
.tary much may be said in commendation. 

RaLpH W. AIGLER. 

University of Michigan Law School. 


Our correspondent, J. H. C., of New York City, 
writes us this month: “Ida Tarbell is writing the life 
of Owen D. Young, who, as you know, practiced and 
taught law for many years... . Emanuel Hertz, a law- 
yer, has brought out a new life of Lincoln, written 
entirely from new sources. I hope that he has some- 
thing new to say about Lincoln’s career as a lawyer. 
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. . . Clarence Darrow’s autobiography, The Story of 
My Life, is announced for publication on February 
Sth... . Frank Harris, who recently died in Nice after 
completing his unconventional biography of Bernard 
Shaw, was, he claimed, a member of the Kansas Bar. 
... The other night a lecturer told us that the Bar as 
an institution no longer exists in Russia. ... I recently 
heard Professor Arnold of Yale; he is a very entertain- 
ing talker. He was a guest of Jerome Frank, who wrote 
Law and the Modern Mind. ... On December 17th the 
New York County Lawyers Association gave a dinner 
in honor of Chief Judge Cardozo. Over fourteen hun- 
dred attended, the largest number of lawyers, I believe, 
ever assembled in one room. The Chief Judge spoke 
with his usual charm and grace. . . . The first authentic 
story of the New York City investigations will be 
brought out next spring by Putnam. Two members of 
the New York Bar are to collaborate in writing it, one 
of whom has been an assistant to Judge Seabury 
throughout the matter. The material on the trials of 
the Magistrates, the Magistrate’s Courts and the efforts 
to remove District Attorney Crain will, no doubt, inter- 
est lawyers. . . . Judge Parry, who wrote The Drama 
of the Law, has brought out (Scribners) The Persecu- 
tion of Mary Stewart, in which he presents the Queen’s 
cause in a very lawyer-like style. . . I have just received 
three books from England—The Secrets of a Solicitor, 
The World, the House and the Bar, and Fifty Years of 
Famous Judges, by Graham, who wrote Lord Darling 
and His Famous Trials.” 


The Law of Stock Brokers and Stock Exchanges. 
By Charles H. Meyer. 1931. New York: Baker, Voor- 
his & Co. Pp. lvii, 1493.—There has not been, since 
the publication of the second edition of Dos Passos on 
Stockbrokers and Stock Exchanges in 1905, any text- 
book covering this subject, and as the volume of decided 
cases involved has increased greatly in the last quarter- 
century there is much professional need for Mr. Mey- 
er’s text. The subject is treated, as indeed it must be, 
as a special application of the law relating to agency, 
pledges, contracts, etc.; with the addition of matter 
relating to stock exchanges as bodies corporate. 

The law appears to be fairly well settled on almost 
all of the topics involved, with the exception of those 
relating to the affairs of stock brokers in bankruptcy or 
in insolvency proceedings. It remains clouded by uncer- 
tainty when it touches the equities of margin customers 
whose shares have been re-hypothecated by the brok- 
ers; and even when settled the results are unsatisfac- 
tory, in the author’s opinion, since they do not fairly 
distribute, in,many instances, the burden of loss. 

It is a common observation that the adjustments 
following the insolvency of stock brokers are worked 
out by reclamation petitions, rather than by simple 
claims; since the brokers are commonly creditors of 
their customers for advances and hold the customers’ 
shares or bonds as security; and where the shares or 
bonds pledged for the indebtedness of the customers 
are insufficient in value or number to meet the rightful 
demands of pledgee banks with whom they have been 
re-hypothecated there is need for a marshalling among 
claimants, the rules for which remain to be finally and 
satisfactorily developed. 

Since the greatest volume of litigation respecting 
stock exchange transactions has been in the courts of 
New York, the work is of particular interest to those 
concerned with the laws of that state on the subjects 
involved ; not only the decisions but the pertinent statu- 
tory matters are shown; and the author makes it appear 


that the Federal courts have usually followed the New 
York decisions. 

Mr. Meyer’s book is well considered and arranged, 
appears to be very accurate, and is an indispensable aid 
to all lawyers required to give counsel or to carry on 
litigation relating to stock exchange transactions or 
memberships. 

Joun M. CAMERON. 

Chicago. 


The Law of Martial Rule. By Charles L. Fair- 
man. Chicago: Callaghan and Company. 1930. Pp. 
viii, 263.—The amount of competence which the ordi- 
nary courts will profess to recognize in military author- 
ities to deal with persons and cases ordinarily within 
the exclusive province cf the ordinary courts, called 
civil, is a most unsettled question. It is the subject of 
this book ; and as the book shows it is perhaps not one 
subject but many. Professedly, the book is written 
for the purpose of “reexamining” the subject; to use 
a word in the peculiar connotation which the American 
Law Institute has given it, we might prefer to say it 
was for the purpose of “restating” the subject. To 
stress the point that the discussion is predicated on a 
distinction between two spheres of authority, the author 
eschews any designation for military activity which 
includes the word “law” and prefers the term “martial 
rule.” “Law” he confines to the ordinary courts; ad 
hoc, it would seem, a distinction terminologically not 
unuseful. 

The author has collated the latest from the digests. 
He has read the old, usually quoted, authorities, Eng- 
lish and American, and presents their substance as a 
historical. introduction. No attempt is made to con- 
tribute to history. On the problems discussed he divides 
his study into separate and coordinate examinations of 
the American and the British cases, one as detailed as 
the other. In addition he has made some use, as would 
appear from a bibliography at the end of the book, of 
secondary material in the form of texts—chiefly legal-— 
and law review articles. The bearing of non-legal his- 
torical and sociological material has been practically 
ignored. 

The least that is demanded by a lawyer of a law book 
is that it shall help him work up his case. That cyclo- 
pedic function this book manages to fulfill. Not abund- 
antly ; it is not written by a lawyer, and its writing be- 
trays lack of the lawyer’s technique. Perhaps I should 
qualify : he betrays the unrefined influence of law teach- 
ers, as in his bold statements of “The Law” where his 
authority by his own admission is scattered, slight and 
contradictory—a characteristic manifestation of the 
dogmatic self-satisfaction or self-delusion of the ortho- 
dox generalizing law professor rather than of the care- 
ful lawyer giving an opinion on the basis of a strict 
induction technique. 

In suggesting, by mere reference to the subject, 
various problems in the scope of judicial recognition of 
the competence of military authority, the book offers a 
good deal. May a governor—or the President—be his 
own sole and absolutely final judge on whether there 
exists a situation justifying interference by executive 
or military authority ? Which means: to what extent will 
this interference be acquiesced in by the regular courts ; 
will they inquire into whether the purpose of the execu- 
tive—the military—is worthy and the conduct reason- 
ably necessary to accomplish the purpose, and will the 
executive’s statement as to what these facts of the situ- 
ation are, be held operative to exclude even issues as 
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to the credibility of the executive in the premises and 
regardless of the contradictory testimony of others? 
How far, indeed, is the competence of state courts ab- 
solute—may the fourteenth amendment be invoked, or 
other federal vetoes of state power? 

These are some of the questions which the decisions 
discussed raise or, on reflection, induce in the reader. 
On them confusion reigns ; a confusion arising both out 
of the existence and out of the absence of decided cases. 
I cannot say the author has dispelled any of that con- 
fusion; a text writer in our system has not that author- 
ity. But a text writer in our system may present the 
issues and clarify them, and he may present the data 
with which to make a judgment. The author has not 
done that on any of the major questions. Take for ex- 
ample his statement that a proclamation by the presi- 
dent or by a governor that a state of insurrection exists 
“is conclusive” and “final” (pp. 84 and 85). If at all 
meaningful, it is essentially contradicted by his “thesis” 
(p. 48): “The thesis which this book defends may be 
stated briefly. The common law recognizes the use of 
force to repress illegal force. The test applied is this: 
—under the circumstances, would the measures taken 
have appeared necessary to a man of reasonable firm- 
ness ? Soy 

Is this test an implication which the author finds 
in constitutional guarantees of free press, free speech, 
free assembly, habeas corpus, jury trial and supremacy 
of the courts set up by constitutional enactment? Or 
does he mean only to make what he thinks no more 
than a valid generalization from the decided cases? If 
so, then there is this undoubted truth in the very con- 
tradiction, that in this field courts have at times abdi- 
cated by self-abasement, not questioning overmuch the 
power of the executive or seeking to measure the pro- 
priety of the conduct by constitutional standards or ju- 
dicial precedents, and sometimes they have not. 

Perhaps the acutest problem—in the books—is, in 
this field, the competence, in judicial eyes, of military 
courts: or, may one say, the problem of limitations on 
the universal availability of the ordinary courts for re- 
dress, against the interdiction of military tribunals. 
That, of course, is another aspect of the general ques- 
tion of the supremacy of the civil courts, so-called. The 
United States Supreme Court, in Ex parte Milligan, 
laid down the rule that since the constitution sets forth 
how the powers of government shall be divided and 
gives exclusive jurisdiction of judicial power to the 
judiciary provided for elsewhere in the constitution, 
and arguing that the constitution was meant to be su- 
preme in war as in peace, the right of the individual to 
redress in the constitutional courts is lost only when the 
courts are helpless to make a decision—not merely when 
their effectiveness has been disputed. On the other 
hand, the British courts have tended, mainly since the 
middle of the last century, to give far broader authority 
to the military ; indeed, they have actually taken orders 
from the military smacking of the Continental sys- 
tems. 

But the observation cannot be escaped: Ex parte 
Milligan related to a civil war, the later British cases 
uelling rebellion in Ire- 
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arose in imperialist activity— 


| 
land and in South Africa, solidifying or establishing 
British hegemony among unwilling peoples of a differ- 
ent blood, tradition and even language. A comparison 


of the disparate attitudes found in our own many auto- 
nomous jurisdictions, asserted chiefly in intervention by 
wernors in labor disputes, presents the eye with a 
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scene approaching the kaleidoscopic; but also couples 
similar observations. 

The judge, however,—what shall he do, what 
standard should he have? The existing rules of the 
game compel him to give plausible lip service to deci- 
sions of the past; and to him is always reserved at least 
the prerogative, empty at most, of purporting to direct 
the entry of an order or of writing an opinion. 

The problem is most complex. A judge should 
perform his function of making pronouncements from 
the emotion-evacuated mental set known as a judicial 
attitude. Yet in these cases the pressures of personal 
opinion, strongly held, of conflicting and contradictory 
group attitudes, tend to be most difficult to resist ; and 
precisely as the difficulty of resistance increases are the 
implications of any surrender magnified. It is largely 
because authority—trule-of-thumb authority which is 
hard to avoid, distinguish or explain away—is not avail- 
able; and by far not sufficiently available or sufficiently 
rule-of-thumb to overcome the inevitable tendency for 
the clamor of passion to drown it. Yet authority—rule- 
of-thumb, if it must be that—must be enacted when the 
emotions have been dominated even if they cannot be 
eliminated. That is the judicial prime requisite. In 
such cases a decision must be made first on policy. 

One would have thought the decision had been 
made in the eighteenth century and crystallized forever 
in constitutional phrases, in bills of rights ; that it would 
compel a judge to emotionalize about the rights of the 
individual, about the vitality of constitutional guaran- 
ties, hampering and hamstringing the devices of gen- 
erals and presidents and governors if need be. Recent 
experience in this country, however, has rather shown 
a leaning towards a political philosophy which sacri- 
fices individuals and protesting minorities to the deci- 
sions of the groups in power, to the presidents, the gen- 
erals and the governors. But even if our judges are 
to lean to the newer philosophy, and even if it should 
seem wiser to avoid rules-of-thumb and rely on vaguer 
standards than we now have, a deliberate formulation of 
policy is advisable. 

For this the lawyer’s job, in presenting his case, 
is to work out a technique. One is drawn to the opin- 
ion that, as has to some extent already been well done 
in presenting cases involving novel social legislation, it 
should be valid to place before the judge in consider- 
ing the precedents the non-legal situation in which they 
were conceived and delivered, and let the judge validly 
measure his precedents with that ruler. It is not that 
inquiry into motives need be made universally valid ; but 
when they are not merely unexpressed motives but 
barely-hidden conditions of the decisions, a technique 
that omits their consideration would seem to be faulty. 
The English cases as judicial aid to national imperial- 
ism; the Milligan case, among other things, as an 
aborted attempt by partisans of the Congress radicals to 
enlist the Supreme Court into stripping President John- 
son of the powers which they had planned to take from 
Lincoln and invest themselves with, and the very moot- 
ness of the decision which came after the war was 
over and the danger gone.’ Similarly the state cases as 
involving economic struggles in which, consciously or 
unconsciously, deliberately or through emotional con- 
ditioning, “property rights” and “vested interests” have 
operated more or less effectively on judicial decisions 
in favor of the one side or the other. And that in these 
state cases perhaps as much social advantage may exist 
as in the usual fourteenth amendment case for justify- 
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ing intervention by federal courts and for a change of 
venue from the prejudice of local majorities. 

This book will supply the wherewithal for the old- 
fashioned brief, the one-dimensional advocacy; but if 
read by judges present and future, before it needs to 
serve them as an encyclopedia of precedents, it should 
lead to the reflection which, by preparing a favorable re- 
ception for it, may validate the newer advocacy that 
is many-dimensioned. 

SAMUEL KLAUus. 
New York City. 


1. See K 


laus, The Milligan Case (pp. 1-62). 





Manual of Criminal Law and Criminal Procedure 
for Police. By Ernst W. Puttkammer. 1931. Chicago: 
University of Chicago Press. Pp. vii, 94.—The purpose 
of the Manual, as stated by the author, is to serve as a 
text book in criminal law and criminal procedure in 
police training schools, but in the opinion of the 
reviewer it has a much wider sphere of influence. 

This book should be read by every law respecting 
individual in the state of Illinois, because it presents in 
concise form the fundamental principles of the sub- 
stantive and procedural law of the state. 

As a text book for police schools it ranks supreme, 
because it has the value of having passed the acid test 
in the Chicago Police Department, where the author 
was privileged to lecture to members of the force, many 
of whom were students of criminal law, and had large 
experience in its enforcement. 

Every policeman in the state of Illinois should be 
required to read this manual. 

Aucust VOLLMER. 

Professor of Police Administration 

* University of California. 

Traité Général de la Nationalité dans les Cing Par- 
ties Du Monde, by E. Bourbousson. 1931. Paris: 
Academie Diplomatique International. Pp. 613.—The 
topics which have induced Dr. E. Bourbousson to study 
the question of nationality throughout the world are 
the vexed issues of the nationality of married women, 
the conditions of naturalization, and the loss of nation- 
ality. Incidentally, however, he has included in his trea- 
tise translations of the nationality laws of the world, 
and this fact adds considerably to the value of his work, 
at least for non-English students who may not have 
access to Flournoy and Hudson’s Collection of Nation- 
ality Laws, published in 1929 by the Carnegie Endow- 
ment. It is, of course, very difficult merely by use of 
texts to appreciate the force of legislation, and the real 
desideratum in this field is the publication of the legis- 
lation accompanied by explanations of the national 
jurisprudence on the questions dealt with. Such an 
undertaking might well engage the attention of the Car- 
negie Endowment. Translations, of course, though 
important, are at times misleading, but Dr. Barbous- 
son’s work in this regard seems to have been carried 
out with care and general accuracy. But it must be rec- 
ognized that divergences of legal terminology render 
satisfactory translation of extreme difficulty. 

On his special topics Dr. Barbousson supplies inter- 
esting resumés of the effect of the legislation, and this 
will remain the most important part of his study. Noth- 
ing is more striking than the chaotic position which his 
researches reveal regarding the nationality of married 
women, and it is difficult to resist the conclusion that 
the Imperial Conference of 1930 was well advised when 
it refused to accept any general doctrine that a married 


woman should be able to retain or change her nation- 
ality in independence of her husband. The issue in 
reality is vitally connected with the conception of mar- 
riage, and to some extent with that of domicile. The 
dominant British conception still remains that marriage 
is of a permanent character, that it involves a com- 
munity of interests which is incompatible with distinc- 
tion of nationality or domicile, and that, where hus- 
band and wife have determined to settle for life in any 
country, they should if possible be both nationalized and 
domiciled therein. Obviously, if marriage is regarded 
as more or less of a terminable contract, the rule of 
identity of nationality is irrelevant, as in the case of the 
U.S. S. R. The ideal condition of affairs in this case 
as in that of naturalization is unquestionably that there 
should be only one nationality for each person, and that 
a woman should not owe two allegiances nor should 
naturalization bring about such a result. From this 
point of view it is easy to sympathize with the author’s 
regret that the Conference at The Hague in 1930 did 
not achieve more coherent results. It is true, no doubt, 
that English law by accepting in 1922 a wider applica- 
tion of the principle of nationality by descent has done 
something to add to the number of persons of double 
nationality, but it must be remembered that the law 
requires that any person who desires thus to retain 
British nationality must, when possible, disclaim any 
foreign nationality which may belong to him by birth on 
foreign territory. It must, however, be admitted that 
there is great difficulty in accepting the validity of the 
principle that nationality should be inherited by descent 
from generation to generation by persons living away 
from the country of nationality, and that the British 
extension of 1922 was probably an error. The possi- 
bility, however, of any substantial advance in the way of 
clarification of the issues seems at present to be negli- 
gible, as Dr. Barbousson evidently recognizes. 
A. BERRIEDALE KEITH, 
University of Edinburgh. 





Our learned friend Mr. Justice William Renwick 
Riddell, of the Supreme Court of Ontario, Appellate 
Division, has sent us the following problem: 

In a criminal trial it became necessary to prove the 
name of the engineer of a train. The following facts 
were proved: 

1. A train-crew consisted of the conductor, the 
engineer, and the fireman. 

2. On the train were three passengers, named 
Mr. Robinson, Mr. Smith, and Mr. Jones. 

3. The names of the members of the train-crew 
were Robinson, Smith, and Jones (not necessarily in 
this or any order). 

4. Mr. Robinson lived in Hamilton. 

5. Mr. Jones was paid $1,505.00 per aniium as 
salary. 

6. The nearest neighbor of the conductor was 
paid as salary precisely three times the amount the con- 
ductor was paid per annum. 

The namesake of the conductor lived in To- 
ronto. 

8. The conductor himself lived half-way between 
Toronto and Hamilton. 

9. Smith beat the fireman at billiards. 

10. Toronto and Hamilton are neighboring cities. 

Were these facts sufficient to establish conclu- 
sively the name of the engineer? If so, what is it? 
How is it proved from the above facts? 


G. o.. 
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Leading Articles in Current Legal Periodicals 





University of Pennsylvania Law Review, December (Phil- 
adelphia, Pa.)—Control of Super-Power, by William H. Rose; 
The Social Vice of Accident Indemnity, by Herbert D. Laube; 
Are Judges Human? (Part Two), by Jerome Frank. 

University of Pennsylvania Law Review, January (Phila- 
delphia, Pa.) —The United States and the World Court, by 
William Curtis Bok; The Negotiable Instruments Act Should 
Not Be Amended, by Frederick K. Beutel; Jurisdiction of the 
Subject Matter and Res Judicata, by Bernard C. Gavit; Amer- 
ican Statutory Modifications of the Rule Against Perpetuities, 
of Trusts for Accumulation and of Spendthrift Trusts, by 
Louis Barcroft Runk. 

Michigan State Bar Journal, December (Ann Arbor, Mich.) 
—President’s Address, by Oscar C. Hull; The New Michigan 
Corporation Act, by Laylin K. James; The Report of the 
Judicial Council, by Edson R. Sunderland; The Recognition of 
Russia, by Edwin D. Dickinson; The Principal’s Warranty and 
Offset Claims Against the Creditor as Defenses to the Surety, 
by Victor Levine; The Courts, the Press, and the Public, by 
Stuart H. Perry; Criminal Jurisdiction and the Territorial 
Principle, by Wendell Berge. 

Minnesota Law Review, December (Minneapolis, Minn.)— 
When Are Three Federal Judges Required? by Alfred W. 
Bowen; Truth: A Defense to Libel, by Roy Robert Ray. 

Minnesota Law Review, January (Minneapolis, Minn.)— 
The Double Hazard of a Note and Mortgage, by G. W. C. 
Ross; Unilateral Palpable and Impalpable Mistake in Construc- 
tion Contracts, by Benedict I. Lubell; Excessive Publication in 
Defamation, by John E. Hallen. 

Yale Law Journal, December (New Haven, Conn.)—The 
First American Labor Case, by Walter Nelles; The Ethical 
Basis of Legal Criticism, by Felix Cohen; Legal Concepts in 
Cases of Eminent Domain, by Joseph M. Cormack. 

Georgetown Law Journal, January (Washington, D. C.)— 
The Edicts of the Emperor Augustus Discovered at Cyrene 
and Their Importance for Roman Law, by Martin R. P. Mc- 
Guire; The Unauthorized Use of Photographs, by John R. 
Fitzpatrick; Lex Christiana, Part II, by Charles Sumner 
Lobingier. 

Oregon Law Review, December (Eugene, Oregon)—The 
Lawyer’s Changing Responsibilities, by James R. Raley; The 
American Law Institute, by George Rossman; Research and 
the State, by Arnold Bennett Hall; Changing Trends in Legal 
Fducation, by Wayne L. Morse; America and World Problems 
as Viewed from Europe, by George Bernard Noble. 

Cornell Law Quarterly, December (Ithaca, N. Y.)—The 
Development of the Anglo-American Judicial System, by 
George Jarvis Thompson. The “Situs” of Stock, by Robert 
Pomerance; The Testamentary Nature of Settlements of Life 
Insurance Elected by the Beneficiary, by Guy B. Horton. 

Kentucky Law Journal, January (Lexington, Ky.)— 
Methods by Which the Judicial Council May Best Accomplish 
the Duties Imposed by the Statute Creating It, by Thomas C. 
Mapother ; Certainty in Contracts, by Henry W. Humble; The 
Regulation of Public Utilities, Other Than Railroads, by State 
Administrative Commissions, by Louis Cox; Guest Act of 1930 
Unconstitutional, by Richard C. Stoll; The Transfer of Future 
Interests in Kentucky, by W. Lewis Roberts; The Criminal 
Jurisdiction of Equity — Purprestures and Other Public 
Nuisances Affecting Health and Safety, by John C. Bagwell. 

Dickinson Law Review, January (Carlisle, Pa.)—Creation 
of Carrier-Passenger Relationship, by W. Reese Hitchens; 
New Pennsylvania Bond Laws, by Edward H. Cushman; Penn- 
sylvania General Assembly of 1931 (continued), by A. J. White 
Hutton. 

West Virginia Law Quarterly, December (Morgantown, 
W. Va.)—Amendments Proposed by the West Virginia Con- 
stitutional Commission, by Kemble White; Common Law Pleas 
and Subsequent Pleadings in West Virginia, by Leo Carlin; 
Critical Examination of Peace Agencies Since 1919, by Gilbert 
Gidel. 

The Journal of Air Law, January (Chicago)—Constitu- 
tionality of State Registration of Interstate Aircraft, by Edwin 
F. Albertsworth; The History and Accomplishments of the 
International Technical Committee of Aerial Legal Experts 
(C. I. T. E. J. A.), by John J. Ide; Nationality of Aircraft, 
by Robert Kingsley; Certificates of Convenience and Necessity 


for Air Carriers, by Howard C. Knotts; State Control of 
Aeronautics in 1931, by Carl Zollman; Air Navigation Ar- 
rangement Between the United States and Italy, by Stephen 
Latchford; Aeronautical Law in Time of War, by Wo-chiang 
Lin. 

Canadian Bar Review, December (Toronto)—Statutory 
Conversion of Land into Goods, by Vincent G. MacDonald; 
The Development of the Commercial Consulate, by Sir Alexan- 
der Wood Renton; The Aeronautics Case, by J. S. Ewart; 
The Legal Position of the Child of Unmarried Parents (Con- 
tinued), by Frederick Read; The Late Honourable Edmund 
Leslie Newcombe, C. M. G., by W. Stuart Edwards. 

Southern California Law Review, December (Los Angeles) 
—Redeemable Corporate Securities, by Paul W. Jones; The 
Origin of the Labor Injunction, by Clarence E. Bonnett; The 
Law of the Council-Manager Charter, by John M. Pfiffner. 

Harvard Law Review, December (Cambridge, Mass.)— 
Remedies of Dissenting Stockholders Under Appraisal Sta- 
tutes, by Norman D. Lattin; The Business of the Supreme 
Court at October Term, 1930, by Felix Frankfurter, James 
M. Landis; Crimes Known to the Police—An Index of Crime? 
by Sam Bass Warner. 

Air Law Review, November (New York City)—Legisla- 
tive Control of Radio in Canada, by Brooke Claxton; Airspace 
Rights in Roman Law, by Francesco Lardone; Origin and 
Development of Radio Law, by William J. Donovan. 

American Journal of Police Science, September-October 
(469 E. Ohio St., Chicago)—Chemistry as an Aid in the 
Detection of Crime, by Dr. Henry Leffman; The Law’s Strong 
Arm, by Robert Singleton; Deception Tests and the Law of 
Evidence, by Professor C. T. McCormick; Apparatus Used in 
Forensic Ballistics, by Dr. B. Kraft; The Argot of the Rack- 
eteers, by James P. Burke; Classification of the Single Finger- 
print, by Captain Thomas H. Jaycox; Pistol Regulation: Its 
Principles and History, Part I, by Karl T. Frederick. 

University of Cincinnati Law Review, November (Cincin- 
nati, Ohio)—The Syllabus is not the Law of the Case, by 
Ansel B. Curtiss; The Selection, Tenure, Retirement and Com- 
pensation of Judges in Ohio, by Francis R. Aumann; Invest- 
ment by Fiduciaries Under the New Ohio Probate Code, by 
Samuel Freifield; The Austro-German Customs Union and the 
World Court Decision, by Robert C. Pugh. 

Law Notes, December (Northport, N. Y.)—Sterilization 
of Criminals, by C. S. Wheatley, Jr., Injury to One Riding on 
Running Board of Automobile, by Carl V. Venters. 

Texas Law Review, December (Austin)—Transfers of Oil 
and Gas Rents and Royalties, by Walter L. Summers; Statu- 
tory Presumptions—Their Constitutionality and Legal Effect, 
by W. Page Keeton; Insurable Interest in Life Insurance, by 
A. E. Lipscomb. 

North Carolina Law Review, December (Chapel Hill, 
N. C.)—The North Carolina Declaratory Judgment Act, by 
M. T. Van Hecke; The Reform of the Federal Amending 
Power, by Lester B. Orfield. 

United States Law Review, December (New York City) 
Arkansas Divorces, by Thomas K. Martin; Trade Depression 
and the Sherman Act, by Matthew O. Tobriner. 

United States Law Review, January (New York City) 
The Judiciary and the Constitution, by U. S. Circuit Judge 
John J. Parker; Self-Release from Treaties, by Chester Rohr- 
lich; The Practice of the Law as a Franchise, by Julius Henry 
Cohen. 

Tulane Law Review, December (New Orleans, La.)—The 
Necessity of a New Technique of Interpreting the N. I. L.— 
The Civil Law Analogy, by Frederick K. Beutel; The Po- 
testative Condition in Louisiana, by Wood Brown; Jottings on 
Comparative Legal Ideas and Institutions, by John H. Wig- 
more; The Progress of Comparative Law, by Walther Hug, 
Gordon Ireland; Constitutional Amendments—Power of Con- 
ventions, by Gordon Ireland; The Influence of the Ancient 
Laws of Spain on the Jurisprudence of Louisiana, by Henry 
Plauché Dart; Subjects for Discussion at the forthcoming 
International Congress of Comparative Law at the Hague, by 
H. Milton Colvin. 

Marquette Law Review November (Milwaukee, Wis.)— 
Comparative Negligence, by Joseph A. Padway; Income Tax 
Refunds in Wisconsin, by Maurice M. Weinstein. 














OBJECTIONS TO THE NEW UNIFORM AERONAUT- 
ICAL CODE 





Drastic Changes Proposed in New Code Referred to in Committee Report Presented at 
Atlantic City Meeting and Designed to Supplant Uniform Code Approved in 1922— 
Repudiation of Ownership of Air Space Not Really Helpful to Aviation—Has 
No Sound Legal Basis—Essence of the Swetland Case 





By JAMEs J. HAYDEN 
Director of Research in Aviation Law, School of Law, Catholic University of America 


URING the recent convention of the American 

Bar Association in Atlantic City, the drab 

routine of committee reports was considerably 
enlivened when Mr. Logan presented the report of 
the Standing Committee on Aeronautical Law, and 
thereby called attention to a new code which is 
designed to supplant the present Uniform Aeronaut- 
ical Code, which was approved by the Association 
in 1922, and which has since been adopted by more 
than twenty States of the Union. 

Although the Committee did not ask approval 
of the new code, its presentation and the radical 
difference between it and the old code caused a 
noticeable stir among the delegates present, and 
aroused opposition to an extent that presages a 
mighty conflict in 1932 if the Committee carries out 
its intention to present the final draft of the new 
code for approval at the Washington Convention. 

Perhaps the most drastic changes proposed in 
the new code are (1) Repudiation of the principle 
that the owner of land owns the airspace above his 
land, and (2) Modification of the principle that the 
owner of aircraft is absolutely liable for damages 
to persons or property on the ground unless con- 
tributory negligence can be shown. This discus- 
sion will be confined to the question of the owner- 
ship of airspace, and its practical significance. Par- 
renthetically it may be stated as an acknowledged 
principle in the field of property law that long estab- 
lished doctrines command high respect from the 
judiciary, and yield very slowly to innovation which 
tends to disturb settled principles, whether such 
principles are erroneous in their origin, or based 
upon sound thinking. 


Section 3 of the old code provides in part as 
follows: 

“Sec. 3. The ownership of the space above the lands and 
waters of this state, is declared to be vested in the several 


owners of the surface beneath, subject to the right of flight pre- 
scribed in Section 4.” 

Section 4 of the old code, insofar as our prob- 
lem is concerned, is substantially the same in con- 
tent as the first paragraph of section 1 of the new 
code, quoted hereafter. 

The new code purposely omits section 3 of the 
old code, and repudiates the principle of private 
ownership of airspace by the language of Section 
1, which reads as follows: 

“Section 1. Lawfulness of flight—Flight in aircraft above 
the lands and waters of this state, within the ‘Navigable Air 
Space,’ as hereinafter defined, is lawful unless at such a low 
altitude as to interfere with the then existing use to which the 
land or water or space over the land or water is put by the 
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owner, or unless so conducted as to be imminently dangerous 
to persons or property lawfully on the land or water beneath. 

“As used in this act, the term ‘Navigable Air Space’ means 
air space above the minimum safe altitudes of flight prescribed by 
regulation by the State Aeronautical Commission (or State 
Administering Officer). Such navigable air space is subject 
to a public right of air navigation in conformity with the pro- 
visions of this act and with the regulations and Air Traffic 
Rules issued by the State Aeronautical Commission (or State 
Administering Officer).” (Page 52, Advance Program, A. B. A., 
1931). 

Whatever may be the effect upon the general 
public, the cautious lawyer is exceedingly interested 
by the statement that: 

“The committee unanimously believes, in view of exhaustive 
studies made, not only by this committee and its predecessors, 
but by other eminent students of aviation law, and particularly 
by able counsel in the two important litigated cases arising 
since the approval of the Uniform Aeronautical Act, that the 
statement as to ownership of airspace proclaims a legal untruth.” 
(Page 43, Advance Program, 1931.) 

The Committee then comes to the conclusion 
that: 

“The presence of this declaration in an Aeronautical Code 
would simply lend color to the assertion of non-existent and 
unnecessary rights by litigiously inclined persons, to the great 
nuisance and possible destruction of aviation.” (Page 43, Ad- 
vance Program, 1931.) 

Without the slightest desire to disparge the in- 
dustry and energy thus demonstrated, it must be 
apparent that the Committee has either done an 
amazing piece of work deserving of the unqualified 
admiration of the American Bar, or it has fallen 
into very serious error. Particularly is this true 
when we realize that the old code was first ap- 
proved in 1922 without recorded dissent, that avia- 
tion lawyers have doubtless assisted in getting it 
enacted into law in state after state, and that up to 
1927 there is no record that the Association had been 
informed of error in its action of approval in 1922. 

Curiously enough, the 1927 Report of the Air 
Law Committee of the American Bar Association 
(52 A. B. A. Reports 232, et seq.) contains a very 
striking tribute to the respect in which the old code, 
and Section 3 in particular, was held by the Com- 
mittee. On page 233 of that report, after expressing 
the thought that the old code was less important 
since the passage of the Air Commerce Act of 1926, 
the Committee says: 

“For the sake of making certain in its entirety the whole 
law of flying it is desirable that as rapidly as possible the Uni- 
form State Law be adopted in order to supplement the fed- 
eral act.” 

On page 234, Section 3 was vainly challenged, 
as follows: 

“There has been referred to the committee a criticism by 
Charles A. Boston, Esq., of New York, with respect to Sec- 
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tion 3 of the Uniform State Law for Aeronautics which was 
approved by the American Bar Association in 1922. This Sec- 
tion 3 in substance declares the ownership of the space above 
the lands and waters in each state to be vested in the several 
owners of the surface beneath, subject to the right of flight. 
Mr. Boston’s criticism is in substance that this section will! 
interfere with the development of modern inventions which 
require the use of space. The committee is of the opinion 
that the criticism is not of sufficient importance to justify the 
Association in retracting its approval of the Uniform State Law 
for Aeronautics made five years ago, or to justify recommend- 
ing that this state statute now in force in at least ten states 
be amended. The Aeronautics Law in its discussion of rights 
in space is by its very subject limited to flying and does not 
affect radio or other inventions. Practical experience has shown 
that radio law and use has developed without any difficulty 
under the present statutory and common law. As new occa- 
sions for the public use of space arise due to new inventions, 
the common law will have no difficulty in declaring such use 
of the space to be lawful without compensation, just as it has 
so declared with respect to aeronautics and radio.” 

Probably three inferences can be safely drawn 
from this declaration, namely, (1) That Mr. Boston 
was thinking of new inventions affecting radio 
rather than aviation; (2) That the Committee then 
felt satisfied with the legal implications of Section 
3; and (3) That it felt satisfied also that Section 3 
had not and would not interfere with the orderly de- 
velopment of the aviation industry. 

The Reports of the Committee in 1928, 1929, 
and 1930, contain not the slightest suggestion that 
any member of the Committee felt that Section 3 of 
the old code “proclaims a legal untruth.” In these 
circumstances one may be pardoned for registering 
alarm when it is suddenly proposed to discard the 
legal learning and beliefs of centuries, and to re- 
move from American Jurisprudence a_ principle 
which the Committee believes may lend itself “to 
the great nuisance and possible destruction of avia- 
tion.” 

Of the many objections that might be urged in 
opposition to the new code insofar as it repudiates 
Section 3 of the old code, these are a few: 

I. Section 1 of the new code contains language 
inconsistent with the announced intention to re- 
pudiate the doctrine of ownership of airspace by 
landowners. 

II. As a practical matter it is not really in 
the interests of the aviation industry to repudiate 
the doctrine. 

III. There is no sound legal basis upon which 
to repudiate the doctrine. 

I. Inconsistency in Section 1 

Grammatically, Section 1 admits that there is 
ownership of airspace by declaring that: 

“Flight . . . is lawful unless . . as to interfere 
with the then existing use to which the land or water or space 
over the land or water is put by th e owner 

Clearly the word “owner” relates back to ‘ ‘space 
over the land or water,” as well as to the separate 
terms “land or water.” It is equally clear that the 
Committee intended no such result. It is suggested 
that the Committee may resolve all doubts on this 
matter by adding a simple phrase after the word 
“owner” so that Section 1 will read: 

“Flight . . . is lawful unless . . as to interfere 
with the then existing use to which the land or water or space 
over the land or water is put by the owner of the land or 
water. Y 


II. Repudiation Is Not Really Helpful to Aviation 

Entirely aside from all questions of law, it is 
probable that repudiating the doctrine of ownership 
of airspace will not serve the best interests of the 
aviation industry. It is common knowledge to 
lawyers as well as to laymen that the American pub- 


lic has demonstrated the utmost good will, encour- 
agement, and financial support to the industry, and 
that during the past twenty-odd years of aviation 
history in this country, American investors have 
cheerfully and optimistically risked many millions 
of dollars worth of capital in the development of the 
industry. It is commonly known that the public 
has exhibited amazing enthusiasm over progress 
in the art of flying, and in the individual deeds of 
aviators. It is also known that notwithstanding the 
substantial inconvenience, annoyance, and down- 
right physical danger to which the public has been 
subjected during the development of aviation, only 
a small handful of suits have been filed in this 
country which have had a tendency to hamper the 
freest development of the industry. The friendly 
interest of the public has been of enormous value to 
aviation in every phase of its history. 

In such circumstances, why should this indus- 
try deliberately cultivate the ill will and antagonism 
of every landowner in the nation by a legalistic 
denial of a principle of law which has been consid- 
ered sound (whether rightly or wrongly does not 
matter) for more than five hundred years? Why 
should an industrial infant which has been coddled 
and petted and assisted in every conceivable fashion 
by an indulgent people turn on its benefactors and 
attempt to take away something which has been 
recognized by common consent as an invaluable 
incident to the ownership of land? 

Aviation history does not show that the indus- 
try has had to fight to put planes into the air in the 
past; the Committee has produced no single fact to 
indicate that the industry at present or in the future 
is in danger of being hampered in its natural growth 
by legislation or litigation arising out of the prin- 
ciple that the owner of land owns the airspace above 
his land. Why not reaffirm the principle laid down 
by the Committee in 1927, when it said, in discuss- 
ing the Boston criticism referred to, that: 

“As new occasions for the public use of space arise due to 
new inventions, the common law will have no difficulty in de- 
claring such use of the space to be lawful without compensa- 
tion, just as it has so declared with respect to aeronautics and 
radio.” 

The old code recognizes the time-honored prin- 
ciple of ownership of airspace, and at the same time 
makes clear and definite provision for the use of 
airspace by aviators free from artificial or litigious 
interference from landowners. Past experience has 
not shown that such recognition has hampered 
aviation. Why should anybody assume that it will 
do so hereafter? 


III. Repudiation Has No Sound Legal Basis 


In repudiating the doctrine of ownership of 
airspace, the Committee has made no distinction 
between such ownership to an unlimited height, and 
ownership to a height measured by the actual uses 
to which man has thus far been able to subject the 
space above his land. Although Section 3 of the 
old code states in broad terms that the ownership 
of the space above the lands and waters of the 
state is vested in the owners of the surface, subject 
to a right of flight, a reasonable construction of this 
statute does not necessarily mean ownership of that 
space to infinity. At common law it was not neces- 
sary for the courts to set down in linear miles the 
distance from the earth which was covered by the 
phrase “ad coelum.” In the cases of overhanging 
wires, eaves, boughs, and other forms of interfer- 
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ence, it was sufficient for the decisions to say that 
the landowner owned the airspace to an indefinite 
height, and that any encroachment was a trespass, 
or a nuisance, as the case might be. If the courts 
had attempted to say how many miles of vertical 
airspace belonged to the landowner, or what frac- 
tion of the distance between earth and sun belonged 
to him, the Committee could properly contend that 
such a decision was merely a dictum. 

Authority is legion that ownership of land car- 
ries with it ownership of airspace to an extent 
which did not require and consequently did not 
receive exact definition, and the clear language of 
the decisions stating the facts and issues of the 
cases make it idle to contend that such authorities 
are dicta. In Tentative Draft No. 7, Restatement 
of the Law of Torts by the American Law Institute, 
the problem is considered in connection with the 
law of trespass. Section 1002, page 11, of that draft, 
sets forth the principles involved, and the leading 
cases and studies on the subject are discussed in 
detail in the Explanatory Notes following, pages 49 
to 62, inclusive. The legal position of the Institute, 
which position has not yet reached the final stage, 
based upon the same cases and authorities which 
presumably form the background of the opinion of 
the Committee, is stated as follows: 

“Section 1002, A trespass on land may be committed by 
entering or remaining 

“(a) On the surface of the earth, or 

“(b) Beneath the surface thereof, or 

“(c) Above the surface thereof.” 

The comment on clause (c), page 13 of that 
draft, reads: 

“An unprivileged entry or remaining in the space above 
the surface of the earth, at whatever height above the surface, 
is a trespass. 

“A temporary invasion of the air space by aircraft, while 
traveling for a legitimate purpose at such a height as not to 
interfere unreasonably with the possessor’s enjoyment of the 
surface of the earth and the air column above it, is privileged.” 

It will be observed that the conclusions of the 
learned gentlemen who compose the staff respon- 
sible for the work of the Institute on Torts, and 
most of whom are law school teachers, are distinctly 
in accord with the 1927 conclusions of the Commit- 
tee, most of whom are practicing lawyers. 

In fairness to the Committee, it must be noted 
that two members of it presented their position 
on the new code to the Institute at its meeting in 
Washington, D. C. on May 9, 1931, and it was 
agreed to arrange for conferences between the Com- 
mittee and the Reporter and his advisors of the 
Institute. The results of their joint efforts should 
be available by the Spring of 1932, and will be of 
great interest to the legal profession generally. 

Recognizing that the new code and its repudia- 
tion of the doctrine of ownership of airspace will be 
judged largely by the latest decisions involving the 
doctrine, the report of the Committee, pages 43, 44, 
Advance Program, 1931, declares: 

“The solution offered by the committee is offered in the 
light of the two cases above referred to, namelv, the case of 
Smith vs. New England Aircraft (Mass.), 170 N. E. 385. and 
Swetland vs. Curtiss Airport Corp. (District Court of Ohio, 
41 Fed. 2d 929)” ... 

“The effect of the two decisions above referred to, and 
apparently based upon the then terminology of the regulations, 
was to admit the legal existence of a navigable ‘upper’ airspace, 
but to deny anparently the legal existence of ways of ingress 
and egress to it.” ... 

“The re-definition, however, of navigable airspace appar- 
ently clears up the misunderstanding which seemed to be the 
basis of the decisions above referred to, and leaves the lower 


altitudes, below 500 feet, in taking off and landing, as part of 
the navigable airspace.” 

The Committee evidently believes that both 
courts misunderstood the meaning of the flight regu- 
lations which specified the safe altitudes of flight 
as not less than 500 feet, except in taking off and 
landing and thinks, apparently, that the new regu- 
lations which specify the same thing, substantially, 
in different language, will cause courts hereafter to 
consider airspace below 500 feet as freely navigable 
for taking off and landing. 

Examination of these two cases discloses, it is 
submitted, that both courts understood quite 
definitely that the regulations permitted flights 
under 500 feet in taking off and landing, and that 
both courts held that notwithstanding said regula- 
tions, land-owners had certain rights which could 
not be safely violated. 

In Smith vs. New England Aircraft Co., 1930 
U. S. Av. R. 1, Chief Justice Rugg first disposed of 
the troublesome fundamental question by stating, 
at page 10: 

“For the purpose of this decision we assume that private 
ownership of airspace extends to all reasonable heights above 
the underlying land.” 

Referring to the exceptions in the state and 
federal statutes and regulations which provided for 
a minimum altitude of 1000, and 500 feet, re- 
spectively, except when taking off or landing, the 
court declared, at page 14, that: 

“Those exceptions are manifestly necessary in order to 
protect the pilot from charges of violation of law.” 

Passing to the precise problem involved, the 
Chief Justice said, at page 15: 

“The bald question in the case at bar is whether aircraft, 
in order to reach or leave an airport, may of right fly so low 
as one hundred feet over brush and woodland not otherwise 
utilized, against the protest of the owner.” 

Then follows a lengthy recital of the cases hold- 
ing that invasion of the airspace above the land 
without contact with its surface constitutes trespass 
and a discussion of the applicability of the principles 
therein announced to the case at bar. The con- 
clusion of the court is expressed succinctly, at 
page 17: 

“The combination of all these factors seems to us, under 
settled principles of law, after making every reasonable legal 
concession to air navigation as commonly understood and as 
established under the statutes and regulations here disclosed, 
to constitute trespass to the land of the plaintiffs so far as 
concerns the take-offs and landings at low altitudes and flights 
thus made over the land of the plaintiffs ‘at altitudes as low 
as one hundred feet.’” 

Notwithstanding that the court found trespass 
against the rights of plaintiffs, relief by injunction 
was denied on the grounds that no substantial in- 
jury to property, or material discomfort to plaintiffs 
had been proved. It is difficult to conceive of a 
finer illustration of the contention made above that 
the prosperity and welfare of the aviation industry 
needs no repudiation of the age-old doctrine of 
airspace ownership. Here is a clear-cut decision by 
a court of acknowledged prestige, through the pen 
of a judge recognized as one of America’s great jur- 
ists, holding that the aviation industry shall not be 
penalized even for definitely established trespass 
unless substantial injury has been shown. 

Final evidence that fhe Supreme Judicial Court 
of Massachusetts did not misunderstand the flight 
regulations as to take-offs and landings, if any fur- 
ther evidence is necessary, appears in the decision 
at page 17, where the court, in commenting upon 
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a matter which the Committee totally ignores in its 


report, says: 

‘Air navigation, important as it is, cannot rightly levy toll 
upon the legal rights of others for its successful prosecution. 
No reason has been suggested why airports of sufficient area 
may not be provided so that take-offs and landings of aircraft 
may be made without trespass upon the lands of others. If, in 
the interest of aerial navigation, rights of flight at such low 
altitudes over lands of others are of sufficient public importance, 
doubtless the power of eminent domain for acquisition of rights 
of way in airspace might be authorized.” 

In the light of the opinion by Chief Justice 
Rugg, it seems frivolous to say that the re-definition 
of navigable airspace would make a particle of dif- 
ference in a new case of similar character. It is 
apparent from the opinion that no more definition of 
navigable airspace will affect the principle that in- 
vasion of the airspace at the altitude of one hundred 
feet is a trespass to the land beneath. The re- 
definition cited by the Committee is obviously in 
conflict with the opinion in this case in that it at- 
tempts to authorize flight over private property at 
any height, provided such flight is not 

“in da angerous proximity to persons or property on the land 
or water beneath, or unsafe to aircraft. 

No Misunderstanding in the Swetland Case 

In the case of Swetland vs. Curtiss Airports 
Corporation, 1930 U. S. Av. R. 21,’ Federal Judge 
Hahn exhibits a very keen understanding of the 
regulations governing flight under 500 feet, and at 
page 45, expressly holds that: 

“It was not the purpose of the Air Commerce Act of 1926 
to regulate the use of air space below minimum safe altitudes 
of flight (in this case now fixed by regulation at 500 feet), 
and there is granted in that act no authority to the Secretary 
of Commerce to regulate the use of rights in air space below 
such minimum safe altitudes. Below such altitudes the act does 
not apply in this case, and the court must protect the rights 
of the plaintiffs if there is an unreasonable interference with 
them, by the application of the rule of effective possession. is 

At page 48, the court not only negatives the 
idea of a “misunderstanding,” but gives aid and 
comfort to the doctrine that airspace to the height 
of 500 feet, at least, belongs to the landowner, as 
follows: 

“The exceptions in the air traffic rules permitting flights 
at less than 1,000 feet and less than 500 feet in taking off and 
landing were promulgated only to relieve aviators from the 
penalties prescribed by the air traffic rules. The right to fly 
at lower altitudes (save in exceptional cases which might not 
be regarded as trespasses) must in such instances be legally 
obtained by the aviator. Until the progress of aerial navigation 
has reached a point of development where airplanes can readily 
reach an altitude of 500 feet before crossing the property of 
an adjoining owner, where such crossing involves an unreason- 
able interference with property rights or with effective posses- 
sion, owners of airports must acquire landing fields of sufficient 
area to accomplish that result. In such instances, to fly over 
the lands of an adjoining owner at lower altitudes, the owners 
of airports must secure the consent of adjoining property own- 
ers, or acquire such right by condemnation when appropriate 
enabling statutes are enacted. Smith vs. New England Air- 
craft Co. (Mass.), 1930 U. S. Av. R. 1, 170 N. E. 385, 391, 


aC 
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1. On December 30, 1931, the Circuit Court of Appeals, Sixth 
Circuit, handed down an opinion ~— affords but small comfort to 
those who contend that the owner of 1 and has no ownership in the air- 
space above his land. While the court did enjoin the operation of the 
airport as a nuisance, it really straddles the question of ownership of 
airspace (1) By denying that the early cases were decided on the 
theory of nuisance and not trespass; (2) By declaring that none of the 
early oases defined the term ad coelum, and pointing out that said cases 
affected only such things as overhanging branches or eaves; (3) By a 
vague statement that under present conditions “we cannot hold that in 
every case it is a trespass against the owner of the soil to fly an aero- 
plane through the air space overlying the surface’; (4) By agreeing 
that the owner of land has a dominant right of occupancy incident to 
his use and enjoyment of the surface, and consequently the lower stratum 
of airspace incident to such use and enjoyment may be affected by a 
servitude if constantly subjected to avigati: (5) By the view that 
nuisance and not trespass is his remedy ey es IF interference 
with his enjoyment of the upper stratum ; and (6) By the holding that 
the facts in each case must determine the dividing line between upper 
and lower stratum. 


For present purposes it is wholly immaterial 
whether Judge Hahn was right or wrong in his con- 
ception of the authority of the Secretary of Com- 
merce. The important point is that his opinion, it 
is respectfully suggested, demonstrates the error of 
the report of the Committee in respect to any “mis- 
understanding” about the alleged right of flight be- 
low 500 feet over private property in take-offs and 
landings. The definite holding that the Secretary 
has no authority to regulate flights below 500 feet 
renders meaningless any re-definition by the Secre- 
tary of navigable airspace insofar as airspace below 
500 feet is concerned.’ 


The Essence of the Swetland Case 


The Swetland case may be summarized as fol- 
lows: 

1. After an exhaustive discussion of the doc- 
trine of ownership of airspace, the court makes no 
specific declaration one way or the other, but it does 
enjoin the defendants from avigating over plain- 
tiffs’ property except at altitudes of 500 feet or 
more. 

2. The court holds that plaintiffs are entitled 
to an injunction even though the injury resulting 
from each separate flight may be trifling in amount. 
(In the Smith case, the precisely contrary view was 
taken by Rugg, C. J., as to injunction). 

3. The court leans heavily toward the view 
that the landowner does own the airspace above him 
as shown by the statement at page 44, that: 

“Here the right of avigation necessary in times of peace, 
and for adequate defence in time of war, is involved, and the 
absolute ownership of private property may to some extent be 
limited and curtailed in a great public interest. It might 
justly be limited even for a seemingly private use, for ‘it is 
established by a series of cases that an ulterior public advantage 
may justify a comparatively insignificant taking of private 
property for what, in its immediate purpose, is a private use.’ 
(Mr. Justice Holmes, in Noble State Bank vs. Haskell, 219 
U. S. 104, 106.)” 

In the light of these two recent cases, it is diffi- 
cult to understand the unanimous desire of the 
Committee to discard altogether the ancient doctrine 
of ownership of airspace. The Smith case assumes 
such ownership, and contains no suggestion that 
the doctrine should be thrown into the limbo of out- 
worn ideas. The Swetland case makes no specific 
declaration as to ownership, but by the paragraph 
last quoted, points toward approval of the doctrine, 
and by its injunction certainly upholds the doctrine 
of such ownership to the extent of 500 feet of air- 
space. This case likewise contains no suggestion 
that the doctrine has no place in American juris- 
prudence. Both courts were urgently requested to 
repudiate that doctrine; both courts firmly declined 
to do so, and instead, reaffirmed it, by inference in 
the first, and by injunctive relief in the second case. 
Consequently, the Committee can point to no judi- 
cial decision which affords them affirmative support 
for the opinion that the time has come to repudi- 
ate the doctrine. Instead, it must rely upon studies 
and upon briefs of counsel interested in the outcome 
of litigation. With due respect to the eminence of 
all persons concerned, it cannot be forgotten that 
the law of the land is to be found primarily in the 


2. The Circuit Court of Appeals held that the ‘500 feet’? regula- 
tion of the Secretary of Commerce, and the State of Ohio, is imma- 
terial, and that it “does not determine the rights of the surface owner, 
either as to trespass or nuisance.’’ The appellate court was anparently 
unable to discover any “misunderstanding” on the part of the lower 
court in this matter 


(Continued on Page 136) 
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INFLUENCE OF THE ANCIENT LAWS OF SPAIN 
ON THE JURISPRUDENCE OF LOUISIANA 





Claiborne’s Organization of Judicial System After Cession by France—System Created 
and Authorized by Act of March 26, 1804—Superior Court’s Doctrine That Civil 
Law of Territory Was the Civil Law of Spain and Inconveniences Resulting 
Therefrom—Early Digest of Civil Laws and Court’s Ruling as to Effect on 
Spanish Law—Translation of Portions of the Partidas Authorized— 

Civil Code of 1825 and Principles of Fifth Partida—Code of Prac- 
tice of 1825 and Spanish Influences, Etc.* 


By Henry P. Dart 
Member of the New Orleans Bar 


HEN Napoleon signed the Louisiana Pur- 

chase treaty on April 30, 1803, France was 

not in physical possession of the country, but 
there was in New Orleans a representative sent by 
Napoleon earlier in 1803 as one of the officials of 
the new government which he had created for 
Louisiana when and France would come into 
possession. This man was Pierre Clement de Laus- 
sat, bearing the title Colonial Prefect of Louisiana, 
but he had no authority to act alone and by the 
terms of his orders had to await the arrival of the 
army of occupation accompanying the new French 
government. When events shaped themselves for 
the sale of Louisiana to the United States, Laussat’s 
original authority and power ended at the signing 
of the treaty. Thereupon, he was commissioned on 
June 6, 1803 to receive possession of Louisiana from 
Spain and to deliver it to the Commissioners of the 
United States. 

While these Commissioners were knocking at 
the door of New Orleans and urging action by 
Laussat he was busy organizing a government for 
Louisiana to go into effect the moment he received 
possession from Spain. When this delivery was 
made to him on November 30, 1803, he issued a 
proclamation to the Louisianians announcing the 
transfer to France, saying, however, that it was 
“for an instant only” and that he would deliver it 
promptly to the United States, whose commission- 
ers were then waiting on his action. Nevertheless, 
he proceeded to put his governmental changes into 
operation, his purpose as announced to his govern- 
ment being to “create an irresistible political lever.” 
However praiseworthy his motive, his action was 
taken without consultation with the Commissioners 
of the United States to whom he made delivery on 
December 20, 1803, and his activity during his 
twenty days of power created many troublesome 
problems to be solved by the new owners. 

The immediate and most pressing problem was 
the enforcement of the law. Laussat had made no 
provision for a judicial system and of course had 
not prescribed any changes in the laws and juris- 
prudence of the country. Governor Claiborne’s first 
move (ten days after the delivery) was intended to 


as 


provide an immediate remedy and he created a 

*Address delivered at Atlantic City as part of the Comparative 
I.aw Bureau’s session devoted to celebrating publication of the Scott 
translation of ‘‘Las Siete Partidas.”’ 
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Court of Common Pleas based on the system pre- 
vailing elsewhere in the United States, with right 
of trial by jury and with jurisdiction over causes 
up to a certain sum or value, reserving to himself 
appellate and original jurisdiction in all other mat- 
ters, a power exercised by him under his commis- 
sion from President Jefferson, based on the act 
of October 31, 1803, which gave the President au- 
thority to exercise by his representative all the 
power previously exercised by the Spanish Governor 
General and the Spanish Intendant. The practice 
and procedure of the Court of Common Pleas and 
before Claiborne as Judge in last resort, were to 
be in English and the majority of the lower judges 
appointed in New Orleans were Americans, some, 
but not all of whom were in New Orleans before 
the Cession. 

The organization of this judicial system with 
its common law implications roused the native in- 
habitants to action. They constituted the bulk of 
the population of the territory and English was an 
unknown tongue to these people. The operation of 
the new courts intensified the feeling and there and 
then a conflict started that may properly be termed 
the revolution of Louisianians against the common 
law. The issue was essentially justiciable, but the 
act of October 31, 1803, was limited in purpose and 
in the nature of things such questions had to await 
the further action of Congress. Besides, President 
Jefferson had very pronounced convictions regard- 
ing the people of Louisiana. He considered that 
they were an alien race, accustomed to despotism, 
unfitted for freedom and not to be trusted with the 
ballot or self-government until under the tutelage 
of the superior race they would in time arise out 
of the bondage of their origin. Governor Claiborne 
held similar views at the beginning of his term of 
office, but this first clash between the two “civiliza- 
tions” brought home to him that he was dealing 
with a community of proud, sensitive white people, 
aggressive in the protection of the rights that they 
believed had been preserved in the Treaty. Clai- 
borne also saw that the countryside had no under- 
lying racial complex; the Indian had not been as- 
similated or reduced to peonage; the negro was in 
servitude and held as property to the same extent 
as negro slavery existed in other parts of the United 
States, a chattel without voice or force in the com- 
munity. Claiborne quickly realized that this 
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dominant civilization of Louisiana had been estab- 
lished and was maintained by men who had not 
been and could not be bent to servitude, actual, 
legal or constructive and he exerted his influence 
with the President for an immediate betterment of 
local conditions. 

This amelioration came in the Act of Congress 
of March 26, 1804, which divided Louisiana into 
two territories, assigning the lower portion to the 
Territory of Orleans, created in the Act. A Legis- 
lative Council was created for this territory, com- 
posed of persons selected by the President from 
names submitted by Claiborne. This body, acting 
jointly with the Governor, was given authority to 
alter, modify or repeal the laws then in force in the 
Territory. The judicial power was vested in a 
Superior Court and such inferior courts as the 
Legislative Council might create. The first session 
of this Council enacted two memorable statutes: 
one which regulated the practice of the courts in 
civil cases (Chapter 25, pages 210-60, April 10, 
1805), attributed to the pen of Edward Livingston 
and often cited as containing the germ of the Code 
of Practice of the State of Louisiana adopted twenty 
years later; and the other for the punishment of 
crimes and misdemeanors (Chapter 50, pages 417- 
454, May 4, 1805), attributed to the pen of James 
Workman an “American” lawyer who occupied 
then and thereafter a distinguished position in the 
Territory. This last statute remained in force with 
amendments and changes until the promulgation 
of the Code of Criminal Procedure of Louisiana in 
1928. These two early statutes were highly con- 
structive in that they created a practice and pro- 
cedure different from the current Spanish procedure 
and brought the criminal procedure of the Territory 
under the rules prevalent elsewhere in the United 
States. In addition to these statutes, the Legisla- 
tive Council adopted a joint resolution (February 
4, 1805, page 458) providing for the appointment of 
a committee to draft a civil and criminal code for 
the Territory. This act fell by the wayside be- 
cause it was opposed by the Governor and had to 
await another hour. 

The judicial system created and authorized by 
the Act of March 26, 1804, replaced Claiborne’s 
work on that subject. It created a Superior Court 
of three judges, but difficulty was met in filling the 
bench. Ultimately, the court began to function in 
New Orleans in 1804, with only one judge, J. B. 
Prevost of New York. Almost immediately after 
his arrival an issue was raised in his court calling 
for an interpretation of the intention of Congress 
on the subject of the law of the land. He decided 
that “the law in force in the Territory” within the 
intent of the statute was the civil law of Spain. 
When the full complement of judges for the Su- 
perior Court reached New Orleans, this question 
was revived and reargued before Judge George 
Mathews of Georgia, another “American.” It is 
said that all the best lawyers in New Orleans 
argued this case, but Mathews adhered to the prin- 
ciple established by Judge Prevost. It is difficult 
at this time to imagine how a different conclusion 
could have been reached. This court continued to 
function until the Territory was admitted to state- 
hood and a Supreme Court of three judges was 
organized in March, 1813. Two of the Superior 


Court judges (Mathews and Martin) became mem- 
bers of the first Supreme Court of Louisiana. 

In the meantime, the Act of Congress March 2, 
1805, authorized the establishment of a new form of 
government for the Territory and carried provisions 
for a legislature in whose selection the people had 
a voice for the first time, but on a very restricted 
basis. The first legislature under this act assembled 
in New Orleans, March 25, 1806, and before it ad- 
journed authorized James Brown and L. Moreau 
Lislet to prepare a Civil Code for the Territory, 
instructing these lawyers to “make the civil law by 
which the Territory is now governed the ground- 
work of said Code.” 

It is well at this point to recall that during the 
Colonial period of Louisiana the civil law of France 
had governed for seventy years and the civil law ot 
Spain for thirty-four years. These laws had been 
administered by local courts in New Orleans, with 
appellate relief in France and Cuba respectively and 
under the Spanish rule with further recourse to the 
Council in Spain. The legal systems were much 
alike in general aspects and both embodied prin- 
ciples derived from a common source,—the Roman 
law. In each era there were special laws applicable 
to Louisiana and some of the principles impressed 
by this century of legal life in the Colony had be- 
come consecrated through immemorial usage, sup- 
ported by precept and practice. Among these prin- 
ciples was the equality of children and heirs before 
the law; there was no right of primogeniture. The 
land was held in fee simple with no limitation upon 
the right to alienate save the formality of obtain- 
ing the consent of the authorities, intended to pro- 
tect the government from foreign intrusion and sel- 
dom denied. The community system or partner- 
ship between the husband and wife was another 
ancient principle, and these and other rights, were 
considered in 1803 as the precious heritage of 
Louisiana from her ancient rulers. 


II. 

The early establishment by the Superior Court 
of the doctrine that the civil law of the Territory 
was the civil law of Spain had borne heavily upon 
the judges. It necessitated the understanding of 
books written in foreign languages, made all the 
more difficult because of the scarcity of the texts 
of these law books. In short, the subject matter 
furnished inexhaustible sources of litigation. It was 
to meet this situation that the Legislative Council 
and the first legislature of Louisiana moved quickly 
for the codification of these laws, but it was not 
until 1808 that Brown and Moreau-Lislet were ready 
to report the work they had been directed to pre- 
pare. They called it “A Digest of the Civil laws 
now in force in the Territory of Orleans, with alter- 
ations and amendments adapted to its present sys- 
tem of government.” This Digest was, however, 
not a Digest of the Civil laws of Spain. It was 
really a Code based upon the first draft of the Na- 
poleon Code which had been printed in France in 
1804. It was submitted to the legislature of Louisi- 
ana in 1808 and adopted, with a provision in the 
enabling statute that 
“whatever in the ancient Civil law of this Territory or in the 
Territorial statute is contrary to the dispositions contained in 
said Digest or irreconcilable with them is hereby abrogated.” 

It requires a very critical examination to dis- 
cover where the Digest differs from the French 
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Code of 1804, but it may be accepted that the former 
is not a blind copy of the Code of France. The dif- 
ferences consist principally in suppressions and in 
rearrangements, with additions that do not appear 
in the model. 

Considering the good fight that had been made 
to save the laws of Spain, the Digest of 1808 was 
a distinct disappointment. It did not please either 
faction; it was contended and frankly admitted that 
the effect of the Digest was to bring into the 
civil law of Louisiana the ancient French law of 
the colony as codified by Napoleon. In substance, 
this was true, but the Act of March 31, 1808, had 
left a door open and the Superior Court of the 
Territory promptly decided that the Digest had 
simplified the labors of the court but had not re- 
leased it from the duty of applying Spanish law 
wherever that law was relevant to the issues pre- 
sented and was not contrary to or irreconcilable 
with the laws of the Digest. This principle was 
maintained by the Supreme Court of Louisiana in 
numerous cases and we may leave the subject with 
citations from two decisions rendered respectively 
by the Superior Court and the Supreme Court. 

At the Spring Term (1812) the Superior Court 
declared that 


1! 


“what we cal! the Civil Code is but a Digest of the civil law 


which regulated this country under the French and Spanish 
monarchs. It is true some new principles have been inter- 
calated and others abrogated or omitted.” (Hayes v. Berwick, 


2 M. 143.) 
and in 1817 the Supreme Court decided that 
“It must not be lost sight of, that our Civil Code is a Digest 
of the Civil laws, which were in force in this country, when it 
was adopted; that those laws must be considered as untouched 
wherever the alterations and amendments, introduced in_ the 
Digest do not reach them ; and that such parts of those laws 
only are repealed as are either contrary to or incompatible with 
the provisions of the Code.” (Cottin vy. Cottin, 5 M. (O.S.) 95.) 
The opening of Louisiana to immigration was 
followed by a great influx of new people from the 
other States of the Union. The population was 
rapidly ceasing to be a homogeneous body of Latin 
origin. English had become a current tongue and 
had won a place with French in the transactions 
of the day. Spanish had never been current in the 
colony. There arose an incessant demand for a 
change in the legal system to avoid the existing 
confusion in the law. The legislature attempted to 
meet this demand with 


“An act to authorize and encourage the translation of such 
parts of the Partidas as are considered to have the force of law 


in this State 

This law was adopted March 3, 1819; 
predicated on the proposition that 
“it is of great importance to the citizens of this State, not only 
that the copies of the laws by which they are governed should 
be multipl ied, but also that they should have them in a language 
more generally understood than the Spanish.” 

The legislature accordingly provided that the 
manuscript translation of the Partidas now being 
made by L. Moreau Lislet and Henry Carleton, 
counsellors at law, be examined by Messrs Der- 
bigny, Mazureau and Livingston and upon their 
approval that seven thousand dollars be appropri- 
ated to compensate the translators, and to pay for 
copies of the book in printed form for the use of 
the State. The translators were able lawyers in 


it was 


active practice and their work was finished and 
printed in New Orleans in 1820. In their Preface 
they say that 


pursued by the translators of this work is very 
of the Partidas is preceded by a list of the 


“the plan 
simple. Each title 


titles of the Roman and Spanish laws and of the Civil Code 
relative to the subject it treats of, together with an index of the 
articles therein contained. Each law is accompanied by a note 
referring to the corresponding laws of the Recopilacion and of 
the Autos Accordados, according to the quotations contained 
in the edition of the Partidas published with the commentaries 
of Gregorio Lopez. As we proceed with the translation of the 
laws of the Partidas we shall point out the alterations they 
have undergone from laws of a subsequent date.” 

The translators reported they found it difficult 
to determine whether a law is in force or not and 
therefore 
“thought proper to give the translation of all those laws which 
have not been expressly repealed by the legislature or which 
are not repugnant to the Constitution of the United States or 
to that of this State leaving the proper tribunals to determine 
whether they are in force or not.” 

Insofar as this translation is applicable, it 
simplifies the work of the writer of this paper, for 
through it the student will be able to identify the 
primary Spanish sources or origins of the Digest of 
1808, at least to the extent that scholarly lawyers 
of 1820 were able to make the identification. 

The labor of Moreau and Carleton was to all 
intents and purposes a labor of love, for hardly had 
it been printed when the legislature on March 14, 
1822, authorized the appointment of three juris- 
consults 
“to revise the Civil Code by amending the same in such man- 
ner as they will deem it advisable, and by adding under each 
book, title and chapter of said work, such of the laws as are 
still in force and not included therein, in order that the whole 
be submitted to the legislature at its first session or as soon 
as the said work shall have been completed. (Acts passed at 
the Second Session of the Fifth Legislature, 1822, p. 108.) 

The jurisconsults were further directed to add 
to their work a complete system of the commercial 
laws in force in Louisiana and “a treatise on the 
rules of civil actions and a system of practice to 
be observed before our courts.” 

The plans of the legislature indicated a desire 

to make a fresh start on the vexatious problems that 
had created so much confusion in the jurisprudence 
of the State. The task was committed to Edward 
Livingston, Pierre Derbigny and L. Moreau Lislet, 
who in 1823 reported a plan of the Civil Code, the 
Code of Practice and the Commercial Code. This 
was approved by the legislature March 22, 1823 
(Acts of 1823, page 88) and on April 12, 1824, the 
legislature made provision for the printing and pro- 
mulgation of the amendments to the Civil Code and 
for the promulgation of the Code of Practice, both 
works to be printed in French and English (Acts 
of 1824, pages 172-8). The plan of the jurist re- 
ferred to in the Act of 1823 was printed in that 
year with the title: 
“Additions and amendments to the Civil Code of the State 
of Louisiana proposed in obedience to the resolution of the 
legislature of the 14th March, 1822, by the jurists commissioned 
for that purpose.” 

This work is known as the Projet of the Civil 
Code of 1825. It is printed in French and English 
and it must be consulted to understand the great 
changes made in the law of Louisiana by this Code 
and its companion the Code of Practice. The com- 
pilers of the project followed the letter of the in- 
structions of the legislature. They took the digest 
of 1808 as a frame upon which to build the new 
code; they retained many of its articles, suggested 
alterations in the verbiage of other articles, sup- 
pressed parts and substituted therefor new matter 
resulting from the legislative and judicial activity 
of the intervening years and more important still, 
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they added provisions not in the Digest and not 
found in the Code Napoleon, though the latter still 
served as a model for this new Code, as it had 
served the same purpose in the Digest of 1808. The 
compilers inserted here and there through their 
projet terse reasons for the changes they were 
making and made occasional references to the 
sources utilized by them in the compilation. Their 
work may be summed up in a few words. They 
exercised the discretion vested in them by the Act 
of March 14, 1822, to bring the civil law of the 
state into line with the experience, legislation and 
jurisprudence of the years since the Cession. They 
resorted to Roman, French and Spanish sources, 
or departed from the same whenever in their judg- 
ment the history of the state and the spirit of the 
times required such action. 

It would be a work of supererogation to under- 
take in this place a comparison of the projet and 
its results, the Code of 1825, to determine what in- 
fluence, if any, the ancient jurisprudence of Spain 
exercised over the new Code, but we should not 
leave the subject without noting that a comparison 
between the Fifth Partida and the Code of 1825 
would show that the spirit of the Partidas is em- 
bodied in the Code of 1825. The Fifth Partida 
“treats of loans, sales, purchases and exchanges and all other 
contracts and agreements which men have with one another of 
every description whatsoever.” 

Whether we use the Moreau and Carleton edi- 
tion or the splendid translation of Dr. Samuel Par- 
sons Scott, it is possible to track into the Digest 
of 1808 and the Civil Code of 1825, the principles 
expounded in the famous Fifth Partida. Were we 
not otherwise informed, we would be inclined to 
decide that the wise authors of the Digest and of 
the Civil Code of 1825 had employed their time to 
render the substance of the Fifth Partida into terse 
epigrammatic English. 

We have shown in this paper and the projet of 
the Code of 1825 also shows that the Partidas was 
consulted and we are prone to believe that the 
sections of the Digest and of the Code of 1825 on 
Obligations (Contracts), Pledges, Partnerships, 
Suretyships “and all other agreements which men 
have with one another” do not depart from the prin- 
ciples that are found in the Partidas. Yet, we know 
that except for the changes already indicated, both 
the Digest of 1808 and the Code of 1825 borrowed, 
paraphrased and rearranged the Napoleon Code. 

It is claimed that Edward Livingston wrote 
that portion of the Code of 1825 which treats of 
Obligations but this only means that he rearranged 
the model from which he worked (the Digest and 
the Code Napoleon), for it was not possible even 
to a Livingston to write out of his own mind the 
accumulated wisdom of the sages of the law which 
went into the composition of the Code Napoleon. 
It is also proper to note here that the Digest of 
1808 and the Code of 1825 differ from the Partidas 
on the subject of the community of acquets and 
gains. The Partidas does not touch the subject and 
we know that the community of acquets and gains 
(partnership between spouses) came to Louisiana 
through the Custom of Paris, which was the pri- 
mary or common law of the colony during the 
French era. It survived in the Spanish régime as 
the ganancial right which has been traced to the 
Custom of Spain mentioned in the Fuero Juzgo. 


The Napoleon Code took it from the customary 
law of France, established it permanently as a 
general law of France and the authors of the Digest 
of 1808 and the compilers of the Code of 1825 re- 
stated it as a familiar principle of our law with 
changes authorized by the experience of Louisiana. 
(Civil Code of Louisiana, Articles 2399, 2402.) 

The Civil Code of 1825 contained the following 
repealing clause: 

“Art. 3521.—From and after the promulgation of this Code, 
the Spanish, Roman and French laws, which were in force in 
this State, when Louisiana was ceded to the United States, and 
the acts of the Legislative Council, of the legislature of the 
Territory of Orleans, and of the Legislature of the State of 
Louisiana, be and are hereby repealed in every case, for which 
it has been especially provided in this Code, and that they shall 
not be invoked as laws, even under the pretense that their pro- 
visions are not contrary or repugnant to those of this Code.” 

Nice distinctions began to appear in the opin- 
ions of the Supreme Court, as in Flower vs. Griffith, 
6 Martin (O.S.) 89, 1827, tending to limit the sweep- 
ing effect of this repeal. This discussion was sought 
to be closed by the Act of 1828, No. 83, Sec. 25, page 
160, providing 
“that all the civil laws which were in force before the promulga- 
tion of the Civil Code lately promulgated be and are hereby 
abrogated.” 

In 1836 a case before the Supreme Court pre- 
sented for interpretation a right claimed under an 
article of the Code that was sought to be construed 
with reference to the Spanish law on the same sub- 
ject, but the court answered that even though the 
cited Spanish law was not tacitly abrogated by the 
Code of 1808 or by that of 1825, the Act of 1828 had 
closed that door by repealing the whole body of the 
Spanish law that remained in force after the pro- 
mulgation of the Code of 1808. (Handy v. Parkin- 
son, 10 La. 92.) 

We should not leave the subject of the Code of 
1825 wit! noting further that it was revised in 
1870 to meet the changes resulting from the Civil 
War and to incorporate the amendments and 
changes made by the legislature and the construc- 
tion of the courts between 1825 and 1870, but there 
was no material change in the model or the prin- 
ciples established by the Code of 1825. 

We have shown the difficulty which besets the 
writer who would attempt to trace in other than a 
general way the influence of the ancient Spanish 
law upon the jurisprudence of Louisiana and par- 
ticularly how ineffectual it would be to endeavor to 
place any provision of the Partidas in juxtaposition 
to any apparently cognate provision of the Digest 
of 1808 or the Civil Code of 1825. To determine just 
how much Spanish law was incorporated into 
Louisiana jurisprudence, one must necessarily fol- 
low down the reported cases from the beginning, 
for even at this late day some ancient principle of 
that system lifts its head in our litigation, espe- 
cially where the question involves the legislation, 
disputation and decisions upon the French and 
Spanish Land Grants in Louisiana. Here lies a 
body of legal literature too great to be included in 
this paper, but it should not be neglected by the 
student, for imbedded here will be found many an 
ancient principle of French and Spanish law. 

IIT. 

The Spanish atmosphere grows clearer when 
we turn to the Louisiana Code of Practice of 1825. 
This was compiled by the jurists who rewrote the 
Civil Code, and they submitted both Codes to the 
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Legislature of 1823. Their report is known as the 
Projet of the Code of Practice of 1825 which was 
promulgated to take effect in September of that 
year. This work was written in French, with the 
quaint title: 

“Traité sur les regles des actions civiles et de la Procedure a 
Suivre dans les Tribunaux de L’Etat de la Louisiane. 

“Ce titre est conforme a celui qui est porté dans les résolutions 
du 14 Mars 1822 en vertu desquelles cet ouvrage a été entrepris 
par les Juristes qui y sont nommés.” 

The French original was translated by author- 
ity of the legislature into English and promulgated 
in French and English, with the title: Code of 
Practice of Louisiana. The court soon decided that 
the English translation had been very negligently 
executed and many gross faults of translation and 
perversion of the meaning of the legislature were 
found therein. It was further decided that though 
the French text for the reasons stated should re- 
ceive more attention from the courts than the 
French text of other laws, still that text should not 
control the English text in such manner as to con- 
travene the evident intention of the legislature as 
shown by other articles of that Code. Notwith- 
standing the fact that French is no longer the 
official language of Louisiana and that all official 
publications are issued in English, it is still occa- 
sionally necessary to turn back to the old French 
text for a better understanding of its English 
equivalent. 

In compiling this Code the jurists had no model 
to work from; consequently, there is much more 
original thought in the Code of Practice than in 
the Civil Code of 1825. At that time, the Livings- 
ton Practice Act of 1805 was still the law of Louis- 
iana, but it had been so enlarged by legislation and 
by judicial construction it was necessary to create 
a system that would absorb the experience of the 
past while providing for the expansion of the fu- 
ture. 

Notwithstanding the contemporaneous claim 
by Livingston that the Practice Act of 1805 was 
his sole conception, it is susceptible of proof that 
while drawing upon his experience as a pleader at 
common law, he nevertheless utilized the Spanish 
precedents of the Territory. In 1805, there was in 
existence in the archives in New Orleans a very 
full line of French and Spanish judicial records cov- 
ering the entire colonial period. These records have 
been recently calendared and through them we can 
now trace not only the procedure but the theory of 
the practice that had existed in Louisiana and that 
still subsisted at the time Livingston composed his 
act of 1805. In that year, there were also living 
in Louisiana many men who had been a part of 
the Spanish judiciary and who had practiced be- 
fore it as attorneys of the Cabildo. In brief, the 
Spanish legal procedure was a present, vital asset 
to the community and with Livingston’s knowledge 
of French and Spanish, it was not difficult for him 
to utilize the simple procedure of the Spanish era. 
When the time came in 1825 to create a Code of 
Practice for Louisiana, Livingston was associated 
with two lawyers (Derbigny and Moreau Lislet) 
who had lived and held office in the Spanish era and 
the. result of their work is a Code that utilizes their 
common knowledge of Spanish practice. This does 
not mean that the Code of Practice of 1825 is 
saturated with Spanish law. The projet of the 


Code of Practice contains sufficient references to 
the Spanish sources to show that Spanish law was 
utilized in essential parts of the book. Among these 
references is the Curia Filipica, an ancient Spanish 
commentary on every branch of Spanish procedure. 
It is indisputable that the compilers of the Code of 
Practice of 1825 adopted without change from the 
Spanish practice names for procedure and also 
summarized the procedure itself. The proceeding 
via executiva, a valuable adjunct to the collection of 
debts in Louisiana, was an outstanding feature of 
the Spanish law of the period. 

Furthermore, this procedure in the French 
régime was not essentially different from that of 
the Spanish rule. The courts of the French colony 
followed the Civil Ordinance of Louis XIV of April, 
1667, and there are many remedies that have sur- 
vived in our Code of Practice that may find their 
sources in this old French Code. The Interrogatory 
on Facts and Articles in a slightly different shape 
was a common pleading in Louisiana in both French 
and Spanish régimes. 

The projet of the Code of Practice followed 
the example set in the projet of the Civil Code. It 
carries brief comments in explanation or defense 
of changes or new creations; it carries sufficient 
citations of sources to show that it is built largely 
upon the Institutes, the Roman Digest and Code, 
the Partidas, the Recopilacions, Febrero, the Curia 
Filipica, Pothier and Domat. But after all is said, 
it was largely based upon the legislation of the 
American period and is therefore entitled to the 
distinction of being an American Code created out 
of the life of the people during the twenty-two years 
of freedom under the United States, fortified, how- 
ever, by the wisdom of the ancient law in force in 
the colony under its previous masters. 
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Washington Letter 


Washington, D, C., January 8, 1931. 
1266 National Press Building. 


Limiting the Jurisdiction of the District Courts 
SG ‘to add BILL 937, by Senator Norris, proposes 


to add to the first paragraph of section 24 of 

the Judicial Code, the following: “And pro- 
vided further, That where a corporation organized 
under the laws of one or more States or under the 
laws of one or more foreign countries, carries on 
business in a State other than one wherein it has 
been organized, it shall for purposes of jurisdiction 
in a district court of the United States be treated 
as a citizen of such State wherein it carries on busi- 
ness as respects all suits brought within that State 
between itself and residents thereof and arising out 
of the business carried on in such State. 

“Sec. 2. This amendment shall apply to all 
suits brought after the expiration of ninety days 
from its passage, but shall not apply to any suit 
brought before the expiration of that period.” 

S. 939. This bill, by Senator Norris, proposes 
to amend the first paragraph of section 24 of the 
Judicial Code by eliminating jurisdiction where the 
suit is between citizens of different states. The bill 
also adds the following: 

“Sec. 2. The provisions of this Act shall not 
affect suits commenced in the district courts, either 
originally or by removal, prior to its approval; and 
all such suits shall be continued, proceedings therein 
had, appeals therein taken, and judgments therein 
rendered, in the same manner and with the same 
effect as if this Act had not been passed.” 

H. R. 4526. This measure, introduced by Mr. 
Bulwinkle, | proposes to amend subsection 1 of sec- 
tion 24 of the Judicial Code, by increasing the juris- 
dictional amount in controversy from the sum or 
value of $3,000 to $7,500.00 

Anti-Injunction Legislation 

S. 935. This ry eg tree by Senator Norris, 
proposes to amend the Judicial Code and to define 
and limit the jurisdic wd of courts sitting in equity, 
and for other purposes. It is proposed “That no 
court of the United States, as herein defined, shall 
have jurisdiction to issue any restraining order or 
temporary or permanent injunction in a case in- 
volving or growing out of a labor dispute, except 
in strict conformity with the provisions of this Act; 
nor shall any such restraining order or temporary 
or permanent injunction be issued contrary to the 
public policy declared in this Act.” 

H. R. 342. This is a measure proposed in the 
House of Representatives by Congressman La- 
Guardia, and is entitled Bill Defining combina- 
tions and. conspiracies in trade and labor disputes 
and prohibiting the issuance of injunctions therein.” 

Mr. LaGuardia subsequently introduced H. R. 
5315, substantially the same measure, but under 
the following title: “A bill to amend the Judicial 
Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes.” 

H. R. 90. Mr. Bachrach. This measure pro- 
vides: “That no district or circuit court of the 
United States or judge thereof shall have juris- 
diction to entertain any bill of complaint to suspend 


or restrict the enforcement, operation, or execution 
of any order made by an administrative board or 
commission in any State, acting under and pursuant 
to the statutes of such State, where such order was 
made after hearing upon notice, nor to entertain 
jurisdiction of any bill of complaint to suspend or 
restrain the enforcement, operation, or execution of 
the statute under which such order was made in 
any case where under the statutes of that State 
provision is made for a judicial review of such order 
upon the law and the facts: Provided, That nothing 
herein contained shall limit or affect in any manner 
the jurisdiction of district and circuit courts of the 
United States and judges thereof in matters affect- 
ing interstate commerce, nor to prohibit such court 
or courts or the judges thereof from entertaining 
any bill of complaint to suspend or restrain the en- 
forcement, operation, or execution of any order 
made by an administrative board or commission in 
any State in so far as such order affects interstate 
commerce.” 

A similar bill was introduced by Mr. LaGuardia, 
H. R. 336. 

H. R. 347. This bill, introduced by Mr. La- 
Guardia, provides “That chapter 2 of an Act en- 
titled ‘An Act to codify, revise and amend the laws 
relating to the judiciary,’ approved March 3, 19i1, 
be amended by adding thereto the following: 

“Section 28. Equity courts shall have jurisdic- 
tion to protect property when there is no remedy 
at law; for the purpose of determining such jurisdic- 
tion, nothing shall be held to be property unless it 
is tangible and transferable, and all laws and parts 
of laws inconsistent herewith are hereby repealed.” 


Declaratory Judgments 


S. 33. This bill was introduced by Senator 
Norris to amend the Judicial Code by adding a new 
section, to be numbered 274 D, providing for dec- 
laratory judgments. 

H. R. 4624. This is a similar measure intro- 
duced in the House of Representatives by Con- 
gressman Montague. 

2446. On January 4th, Senator Byrnes 
introduced this bill, providing “That no indictment 
or information shal! be held insufficient in any court 
of the United States for failure to lay the venue in 
the body of the indictment or information, and in 
every indictment and information the district (and 
division when a district is composed of divisions) 
named in the margin or caption shall, unless other- 
wise stated, be considered as the allegation that 
the act charged was committed within the territorial 
limits of the court and within such district and divi- 
sion: Provided, That upon the trial the proof shall 
show a state of facts bringing the offense within the 
jurisdiction of the court and such district and divi- 
sion.” 

S. 2447. This bill was introduced by Senator 
Byrnes on the same date, providing “That the 
parties to any law case in any court of the United 
States may waive a jury trial and may consent to 
a reference of all or any issues of law or fact to a 
referee or auditor, and the report of such referee or 
auditor shall be treated as presumptively correct, 
but shall be subject to review by the court, and the 
court may adopt the same or may modify or reject 
the same in whole or in part when the court in the 
exercise of its judgment is fully satisfied that error 
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has been committed: Provided, That when the in- 
tention is plainly expressed in the consent order or 
otherwise that the submission is to the referée or 
auditor as an arbitrator, the court may review the 
same only in accordance with the principles gov- 
erning an award and decision by an arbitrator.” 

S. 2448. Introduced on the same date by 
Senator Byrnes, “To dispense with the necessity 
of getting out copies of instruments in indictments 
and informations.” 

S. 2465. Introduced by Senator Norris to fix 
the date when a sentence shall commence to run. 

S. 2466. Introduced by Senator Norris (by 
request) to amend the Act providing for the annual 
conference of senior circuit judges. 

S. 2514. Introduced by Senator Johnson, to 
amend section 5 of the Suits in Admiralty Act, ap- 
proved March 9, 1920. 

S. 2529. Introduced by Senator Wagner to 
amend section 118 of the Judicial Code to provide 
for the appointment of law clerks to United States 
circuit judges. 

H. R. 7008. Introduced by Representative 
Houston of Delaware, permitting admission to bail 
in extradition proceedings. 

Change of Procedure in Criminal Prosecutions 

S. 2055. This measure was introduced in the 
Senate by Senator Bratton on January 5th, provid- 
ing for waiver of prosecution by indictment in cer- 
tain criminal proceedings. The measure proposes 
an amendment to the Constitution, providing that 
in a felony case an accused person may waive the 
right to an indictment and consent to the presenta- 
tion of an information, and that when such waiver 
is entered he may be prosecuted and sentence im- 
posed to the same effect as if he were prosecuted 
upon an indictment. Senator Bratton expressed 
the belief that the measure would save great ex- 
pense in the enforcement of the criminal laws and 
speed enforcement of these laws. 

On December 206, 1931, the following measures 
were referred to a sub-committee of the Senate 
Judiciary Committee, composed of Senators Hast- 
ings and Dill: 

S. 496. To establish a retirement and disabil- 
ity service for clerks, deputy clerks, and clerical 
assistants of circuit courts of appeals and district 
courts. 

S. 497. Relating to salaries of clerks of district 
courts who also serve as commissioners. 

On December 22, 1931, S. 1281, to amend sec. 
177 of the Judicial Code, re interest on judgments 
against the United States, was referred to the At- 
torney General for report. 

On December 17, 1931, S. 1395, to establish uni- 
form requirements affecting Government contracts, 
and for other purposes, was referred to the Attorney 
General and Comptroller General for report. 

The so-called “Lame-ducks” resolution (S. J. 
Res. 14) which would place newly elected members 
of Congress in office at the session immediately fol- 
lowing their election, instead of permitting former 
members to carry over until the following fourth 
of March, was reported favorably to the Senate Jan. 
4 by the Senate Committee on the Judiciary. Re- 
port No. 26, 72d Congress Ist Sess. It was adopted 
by the Senate on Jan. 6. 

It proposes to amend the Constitution to pro- 
vide that “the terms of the President and Vice- 


President shall end at noon on the 15th day of 
January, and the term of Senators and Representa- 
tives at noon on the second day of January of the 
years in which such terms would have ended if this 
article had not been ratified; and the terms of their 
successors shall then begin.” The proposed amend- 
ment would provide also that “the Congress shall 
assemble at least once in every year, and such meet- 
ing shall begin at noon on the second day of Janu- 
ary unless they shall by law appoint a different day.” 

This resolution passed the Senate during the 
71st Congress, but failed of enactment because the 
Senate and House Conferees were unable to agree 
on a conference report. The House changed the 
date of meting of Congress to January 4th and the 
date of the beginning of the term of President to 
January 24th. The House fixed the date of final 
adjournment of the session of Congress on the 4th 
of May. Without this amendment, according to the 
late Speaker Longworth, it would have been pos- 
sible for- Congress to be kept in continuous session 
from the time it met, after the provisions of the 
resolution became effective. The Senate resolution 
would in effect abolish the short session of Con- 
gress. 


Causes of Business Failures and Bankruptcies of 
Individuals in New Jersey in 1929-1930 


The above is the title of a report (Domestic 
Commerce Series—No. 54) issued by the Depart- 
ment of Commerce and for sale by the Superin- 
tendent of Documents, Washington, D. C., at 10c 
a copy. The report is based upon a study in New 
Jersey carried on cooperatively by the Hon. William 
Clark, United States District Judge, the Institute 
of Human Relations and the School of Law of Yale 
University, and the United States Department of 
Commerce. It shows that more failures resulted 
from inefficient business methods and practices than 
from any other cause. 


Radio Commission 


On January 4, 1932, the Senate passed S. 1037, 
providing for the transfer to the Radio Commission 
of the powers and authority heretofore vested in the 
Secretary of Commerce and the Radio Division of 
the Department of Commerce. 


Patent Legislation 


Representative William I. Sirovich, of New 
York, the new Chairman of the House Committee 
on Patents, has announced his intention of holding 
Hearings before the Committee, at which those 
interested may present suggestions respecting 
changes in the existing Patent Laws, if any seem 
desirable under changing economic conditions. 
These Hearings are to be held between January 
20th and March Ist, on dates set by the Committee. 
Statements in writing will be received from those 
who cannot appear before the Committee. 

Requests for dates to be heard by the Com- 
mittee, or statements in writing, respecting addi- 
tional legislation or changes in existing laws, may 
be addressed to Hon. William I. Sirovich, Chair- 
man, Committee on Patents, House of Representa- 
tives, Washington, D. C. 
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Unexpected Incident Affecting His Whole Career — Seizes Opportunity Successfully — 
His First Great State Trial—Courage Shown in Dean of St. Asaphs Case—Inde- 
pendence in Other Causes—Our Indebtedness for His Brave Struggle for Free 


Press, Free Speech and Against the 


Doctrine of Constructive Treason* 


By Stites W. Burr 
Member of Madison, Wis., Bar 


HE subject announced for my address is the “In- 

dependence of the Bar.” As I proceed you may 

think this title somewhat misleading, since I have 
thought that I could best describe the independence and 
courage which the true lawyer must possess by giving 
a concrete example; by telling you something of the 
life and times of the greatest advocate Great Britain 
or America has ever produced, Thomas Erskine. And 
so for half an hour or more I would like to have you 
forget your lawsuits and problems concerning corpora- 
tions and taxes and auto collisions and the crimes of 
gangsters, and divorces, and fancy yourself in the 
courts of Old England about a century and a half ago. 

Erskine was born in 1750 in the eleventh story of 
a building in Edinburgh. Although his father was an 
earl, he was an impoverished earl who could give but 
little financial aid toward the education of his children, 
although there was a struggle to give a liberal educa- 
tion to the oldest son. Thomas was not the oldest. 
When he was twelve years old the family in order to 
curtail expenses removed to St. Andrews where the boy 
learned a little Latin and Greek, and had a smattering 
of science. 

From boyhood he hoped to enter a profession, but 
on account of the expense it was understood that this 
dream could not be realized. When fourteen years of 
age, as it was necessary that he should earn his living, 
he went to sea as a midshipman in a man-of-war. In 
this service he remained four years, cruising in many 
seas from the Coast of Africa to the West Indies. Not 
gaining the promotion he had hoped for, at eighteen 
he concluded to enlist in the army and paid all the 
money he had for a commission. It was a time of 
peace and his regiment was generally quartered in 
provincial towns. In view of his energy and ambition 
his life at sea and on land was far from exciting or 
even interesting, but he availed himself of every oppor- 
tunity to study the best literature within his reach. At 
the age of twenty while still in the army and with a 
very meager income, he married. It was a bold ven- 
ture, but one so happy in its results that he never had 
reason to regret it. After four years in the navy and 
seven in the army, at the age of twenty-five he con- 
cluded to study law. This seemed another bold adven- 
ture since under the custom of the time it would be 
five years before he could be called to the bar, and 
poverty still haunted him. But he found that he could 
pursue his studies concurrently in the Inns of Court 
and at the University of Cambridge or Oxford, and 
that if in that way be obtained the degree of M. A. 
he could be admitted to the bar in three years. He 


*Address before the Indiana Bar Association at Bloomington, Ind., 
July 11, 1930. 
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obtained his degree at Lincoln College Cambridge 
and when twenty-eight years old was called to the bar. 
In later years he was wont to laugh over his pecuniary 
straits during those three years when he was shabbily 
dressed, and as he said lived much of the time on “cow 
beef and tripe.” The future seemed to hold out no 
brilliant prospect for this young lawyer of twenty- 
eight with a wife and children, without money or a 
client or connections which could bring clients. 

Probably some of you can remember some un- 
expected incident which may seem like a milestone in 
your life, or may have affected your whole career. 
Such an incident brought Erskine his first case. Al- 
though he was poor, the fact that he was the son of 
an Earl gave him some standing in social life, and at 
a dinner of gentlemen he engaged in a discussion of a 
proceeding which had been commenced against one 
Captain Baille, an officer in the Greenwich Hospital 
which was under the control of Admiral Sandwich, 
First Lord of the Admiralty. Capt. Baille had criti- 
cized in the public press the management of the in- 
stitution for gross abuses. While in the army Erskine 
had written a pamphlet calling attention to certain 
abuses charged to army officers, and he keenly sympa- 
thized with Captain Baille. The Captain, whose pres- 
ence was unknown to Erskine, heard some of Erskine’s 
earnest language, inquired who he was, and being told, 
declared “I will retain him.” The next day there was 
brought to Erskine a written retainer with one yellow 
guinea. You can imagine his elation, especially as he 
supposed that he was the only counsel. But when the 
term came around a brief was delivered to him showing 
to his consternation that four. other well known bar- 
risters were with him in the case. When the time for 
argument came, three of the counsel made prosy argu- 
ments, one was ill; the hearing was continued until 
morning and Erskine had his chance. His associates 
had favored a compromise, but Erskine, as junior 
counsel, to the delight of his client, had protested. 

On account of its political aspect, the case had 
excited great interest, and the court room was crowded, 
and Lord Mansfield was the presiding judge. When 
the young junior counsel commenced his elaborate ad- 
dress there was no longer dulness in the court room. 
When in earnest language he brought in the name of 
Lord Sandwich, Mansfield interrupted, saying, ‘Lord 
Sandwich is not before the Court.” Said Erskine: 
“IT know that he is not formally before the Court, but 
for that very reason / will bring him before the Court. 

. I will drag him to light who is the dark mover 
behind this scene of iniquity. I assert that the Earl 
of Sandwich has but one road to escape out of this 
business without pollution and disgrace,—and that is, 
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by publicly disavowing the acts of the prosecutors, and 
restoring Captain Baillie to his command. . . . But 
if, on the contrary, he continues to protect the prose- 
cutors, in spite of the evidence of their guilt, which 
has excited the abhorrence of the numerous audience 
who crowd this Court, if he keeps this injured man 
suspended, or dares to turn that suspension into a re- 
moval, I shall then not scruple to declare him an accom- 
plice in their guilt, a shameless oppressor, a disgrace 
to his rank, and a traitor to his trust. . Fine and 
Imprisonment! The man deserves a Palace instead 
of a Prison who prevents the palace built by the public 
bounty of his country from being converted into a 
dungeon, and who sacrifices his own security to the 
interests of humanity and virtue.” 

The proceeding was dismissed, and considering 
the public interests, and all the attending circumstances, 
it was a great victory. The public assumed that it was 
Erskine’s victory. It is doubtful whether in all history 
there was a first case which brought to the victor such 
assurance of future success. The crowd gathered 
around him and numerous retainers came to him the 
same day. 

When asked how he dared to continue his argu- 
ment as he did after the rebuke of the great Lord 
Mansfield, he said, “I seemed to feel my children tug- 
ging at my gown for bread.” 

After that first case he never lacked retainers and 
was no longer the son of poverty. 

Not long afterward, a grateful client, who by his 
help had won in a court martial case, presented him 
with one thousand pounds. Not many of us within a 
year after admission to the bar have had such apprecia- 
tion from aclient. If such a fee had come to me during 
my first year at the bar, I should have felt as rich as 
Croesus. 

The first great state trial in which Erskine was 
engaged took place when he was thirty-one years of 
age. Lord George Gordon was a nobleman of good 
character and intentions, but somewhat lacking in pru- 
dence. He conceived the idea of presenting in person, 
accompanied with some companions, a petition to the 
House of Commons in behalf of a Protestant Assocta- 
tion. When the news spread his companions grew into 
a mob of 40,000 persons, which for some days carriea 
on a riot, destroying property and causing a general 
panic in London. Lord Gordon was indicted and tried 
for high treason. The jurors empanelled had shared 
in the general terror, and the house of Lord Mansfield, 
the presiding judge, had been destroyed by the mob. 
The Government was determined that there should 
be meted out to the defendant the extreme penalty of 
the law. Erskine’s first great task was to soften the 
violent prejudice of the court and jury against his 
client, and this he did with consummate skill and elo- 
quence. Then he argued that if the defendant was 
guilty of any offense, it was not that of levying war 
against the crown. He won a verdict of not guilty 
from the jury and it was the first of a long series of 
cases in which he fought the doctrine of constructive 
treason. He gained such distinction at the bar that he 
was elected a member of the House of Commons and 
was an active parliamentarian for many years, par- 
ticipating in the debates with such leaders as the 
younger Pitt, Fox and Sheridan, and during the same 
period winning his great triumphs at the bar. 

But I shall confine myself to his career as a 
lawyer, not as a parliamentarian or Lord Chancellor. 
His next celebrated trial is known as the Dean of St. 
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Asaphs case, a prosecution for criminal libel. Sir Wil- 
liam Jones had written a harmless little tract entitled 
“A Dialogue Between a Gentleman and a Farmer,” in 
which he advocated certain parliamentary reforms, and 
which the defendant had caused to be printed. Erskine 
argued to the jury that if they found that the defendant 
had no seditious intent they should find him not guilty. 
The judge charged that the only question for them to 
determine was whether defendant had published the 
pamphlet. The jury returned the verdict “guilty of 
publishing only.” After some colloquy between the 
judge, the jury and Erskine, in which the foreman re- 
peated his former statement, Erskine said: “I desire 
your Lordship, sitting here as Judge, to record the 
verdict as given by the Jury.” Buller, J.:| “You say 
he is guilty of publishing the pamphlet, and that the 
meaning of the innuendoes is as stated in the indict- 
ment?” Juror: “Certainly.” Erskine: “Is the word 
‘only’ to stand part of the verdict?” Juror: “Cer- 
tainly.” Erskine: “Then I insist that it shall be re- 
corded.” Buller, J.: “Then the verdict must be mis- 
understood; let me understand the jury.” Erskine: 
“The Jury do understand their verdict.” Buller, J.: 
“Sir, I will not be interrupted.” Erskine: “I stand 
here as an advocate for a brother citizen, and I desire 
that the word ‘only’ may be recorded.” Buller, J.: 
“Sit down, Sir; remember your duty, or I shall be 
obliged to proceed in another manner.” Erskine: 
“Your Lordship may proceed in what manner you think 
fit; I know my duty as well as your Lordship knows 
yours. I shall not alter my conduct.” 

To fully appreciate the courage and independence 
of Erskine in this celebrated case, we must bear in 
mind that the trial was before a judge not elected by 
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the people, but appointed by the Crown. There was 
no charge in those days that Judges held an ear to the 
ground for popular approval, but it was well known 
that they too often bent the law to bask in royal favor ; 
that in important state cases even counsel generally 
felt that they must so guard their conduct as not to 
incur the displeasure of the king. Although in this case 
the judges adhered to the old rule that the question of 
libel or no libel was solely for the court, the defendant 
finally went free, and the masterly argument of Erskine 
made such an impression as to aid in the passage of a 


bill by parliament giving greater power to jurors and’ 


modifying the ancient rule. 

In another memorable state trial known as the 
Stockdale case, Erskine fought for and vindicated the 
freedom of the press. The impeachment of Warren 
Hastings was dragging its weary way along before the 
House of Lords. Burke and other eloquent managers 
of the trial had been thundering their denunciations of 
Hastings and the newspapers had joined in the hue 
and cry against him. A Scottish minister wrote a lively 
criticism of the managers, and Stockdale published the 
article and was promptly indicted for criminal libel. 
Erskine described with all his eloquence the publicity 
which had been given to the accusations and asked if 
under such circumstances nothing could be spoken in 
defense without the severest penalties, and then said: 
“If this be law (which it is for you today to decide), 
such a man has no trial; that great Hall, built by our 
fathers for English justice, is no longer a court, but 
an altar ;—and an Englishman, instead of being judged 
in it by God and His Country, is a Victim and a Sacri- 
fice.” 

Then came another prosecution for criminal libel 
which Erskine was asked to defend. Thomas Paine 
had written in his usual style a pamphlet on the Rights 
of Man, in which he had used quite uncomplimentary 
language concerning two of the ancestors of George the 
Third, and for this he was indicted, and sought the 
great advocate for his defense. It was plain to rskine 
that there could be no more unpopular cause. Paine’s 
attacks on the Christian faith had made him dreaded 
and feared by believers. His brilliant advocacy of 
American Independence had not endeared him to the 
British heart. L:nglishmen have never enjoyed criticism 
of their sovereigns. But there was still another cir- 
cumstance which would alone have led a time-serving 
lawyer to decline the retainer. Erskine had won such 
distinction that he had become the private Attorney 
General of the Prince of Wales. When it was rumored 
that this retainer had been offered him, his friends 
besought him not to accept it. Lord Loughborough 
said to him in sepulchral tones: “Erskine, you must not 
take that retainer.” There came to him from the 
Prince of Wales the intimation that he disapproved 
such a step. But l[érskine unhesitatingly accepted the 
retainer, well knowing what would be the result. When 
this became known he was libelled by the subservient 
press, and in many ways it was sought to bring him 
into contempt. Alluding to these attempts he said in 
his address to the jury: “I will forever—at all hazards 
—assert the dignity, independence, and integrity of the 
English Bar, without which impartial justice, the most 
valuable part of the English Constitution, can have no 
existence. [rom the moment that any advocate can 
be permitted to say that he will, or will not, stand be- 
tween the Crown and the subject arraigned in the 
Court where he daily sits to practice, from that moment 
the liberties of England are at an end. If the advocate 


refuses to defend from what he may think of the charge 
or of the defense, he assumes the character of the 
Judge; nay, he assumes it before the hour of judg- 
ment; and, in proportion to his rank and reputation, 
puts the heavy influence of perhaps a mistaken opinion 
into the scale against the accused, in whose favor the 
benevolent principle of English law makes all presump- 
tions, and which commands the very Judge to be his 
counsel.” 

This was a case in which not all his eloquence 
could withstand the tide of prejudice against his 
client. He lost his case; he lost his office of At- 
torney General to the Prince of Wales. But he won 
and has held during all the succeeding generations 
the admiration and the love of those who could 
appreciate the dauntless courage of one who was 
ready to incur the dislike of the populace for the 
time being and the displeasure of the Crown rather 
than surrender his ideal of the independence of 
the bar. 

It is part of the proud history of the American 
bar that its members have often dared in the face 
of popular opinion to espouse unpopular causes 
where duty called. Just before the American Revo- 
lutfon, when excitement was at fever heat, British 
soldiers quartered in Boston, while attempting to 
quell a mob, fired on and killed several citizens. 
An officer and soldier were indicted on the charge 
of murder. They asked John Adams, then a young 
lawyer, to appear in their defense. Contrary to the 
advice of friends he accepted the retainer, and con- 
ducted the defense, well knowing the bitter censure 
he would incur. In later life he proudly declared 
that it was the bravest act of his career. 

After Wm. H. Seward had been Governor of 
New York and had returned to his profession, he 
was asked to defend a negro who without any 
provocation had murdered an entire family. There 
was such public hysteria and excitement that there 
was a movement to lynch the accused. Seward be- 
lieved the poor wretch was insane, and defied a 
bitter public opinion and the advice of friends by 
conducting the defense. 

In 1876 Matt. H. Carpenter, then Republican 
Senator from Wisconsin, and one of the most bril- 
liant lawyers America has produced, was engaged 
in behalf of Samuel J. Tilden by the National 
Democratic Committee to appear before the Elec- 
toral Commission when the title to the presidency 
of the United States was hanging in the balance. 
Carpenter's party fricnds were alarmed, and 
shocked, that he should lend his efforts to place a 
Democrat in the presidential chair. Party news- 
papers were so bitter in their censure that Mrs. 
Carpenter wrote him asking if his reputation did 
not suffice to bring him retainers which would be 
attended by no such bitter criticism. This was his 
reply: “While I live and have my health, I must 
walk on the mountain ranges of my profession 
swept by the storms of human hate and passion. 
Neither my selfrespect nor my love for you will 
permit me to seek the obscurity and consequent 
shelter of deep valleys and smooth meadows.” 

I remember that many years ago one of the 
sons of Indiana—Daniel Voorhees—went far up 
into central Wisconsin and defended a man accused 
of murder and faced a community bitterly preju- 
diced against the accused, and having no sympathy 
for his counsel. I am certain that such great law- 
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yers as Benjamin Harrison, Thomas Hendricks and 
Joseph McDonald held such ideals and had such 
courage that if occasion demanded, they would 
have dared to face a hostile public opinion of the 
hour in defense of a principle and their client’s 
cause. 

During the French Revolution the king and 
his ministers in their alarm again invoked the doc- 
trine of constructive treason. In France the Mon- 
archy had been destroyed. Louis the 16th had been 
murdered, and Paris was ruled by the mob. In 
England the writ of habeas corpus was suspended. 
New sedition laws were passed and prosecutions 
for high treason were commenced. Numerous 
societies, numbering many thousand members, had 
been formed, having for their object parliamentary 
reforms. In some of their gatherings, no doubt, 
extravagant language had been used denouncing 
old abuses. Twelve men members of these societies 
were indicted for treason. They had separate trials 
and the first tried was the historic Hardy case. It 
was a long trial in which John Scott, afterward 
Lord Eldon, prosecuted, and a hostile judge pre- 
sided. But in a seven-hour address Erskine con- 
vinced the jury that this doctrine of constructive 
treason was a menace to liberty. He boldly said 
that if Hardy was guilty so was he himself, since 
he had often avowed the same principles advocated 
by the defendant. After Hardy’s acquittal the Gov- 
ernment pressed the other cases but with the same 
result. 

On the night of the last of those trials, a great 
crowd had gathered before the court house, Ers- 
kine’s horses were taken from his carriage, and he 
was drawn by the populace in triumph to his home. 
They hailed him not only as the champion of the 
liberty of the men accused, but of their own free- 
dom. His portraits and busts were sold in thou- 
sands all over Great Britain. At the age of forty- 
four he had gained such popularity as no other 
advocate has ever won. 

If there had been no fearless, brilliant advo- 
cates in England willing if necessary to incur the 
hostility of the Crown by fighting this odious doc- 
trine of constructive treason, the last quarter of 
the eighteenth century might have been a dark and 
tragic era in the history of England; with timid 
jurors and time-serving judges, there might have 
been wholesale prosecutions, imprisonments and 
executions of patriots who felt impelled to speak 
and write against abuses which cried to heaven. 
Meanwhile there might have been begotten those 
feelings of discontent and resentment which are the 
prelude to revolution. But after the failure of these 
prosecutions for treason, the hysteria died away, 
and the Government found that free speech and a 
free press were not necessarily prophetic of rebel- 
lion. 

On this side of the Atlantic, we must acknowl- 
edge our indebtedness to Erskine for his brave 
struggle for free speech and a free press and his 
battle against the doctrine of constructive treason. 

The great lawyers who framed our constitu- 
tion had been thrilled by his memorable defense of 
Lord Gordon, and they incorporated into the funda- 
mental law of the land the declaration that Con- 
gress should pass no law abridging the freedom of 
speech or the freedom of the press; and that no 
person shall be convicted of treason unless on the 


testimony of two witnesses to the same overt act 
or upon confession in open court. 

To illustrate the passionate earnestness to 
which his zeal sometimes carried him, I will quote 
a short passage from a speech in parliament when 
opposing an odious sedition bill: 

“T maintain that the people of England should 
defend their rights, if necessary, by the last ex- 
tremity to which freemen can resort. For my own 
part, I shall never cease to struggle in support of 
liberty. In no situation will I desert the cause. 
I was born a freeman, and, By God, I will never 
die a slave.” 

Of course such language can hardly be ap- 
proved whether uttered in court or parliament; but 
in view of the sacred cause in which it was used, 
the offense may be somewhat palliated. We may 
fancy that it shared the fate of Uncle Toby’s oath 
and that as the accusing spirit flew up to heaven’s 
chancery with the oath, he blushed as he gave it 
in, and the recording angel as he wrote it down 
dropped a tear which blotted out the word forever. 

You see that I am quoting from Erskine very 
freely, you may think too freely. My reason is 
that by so doing I can give you a far better picture 
of the man and his methods than any words of 
mine could give. You must be patient because you 
will discover that the only bits of eloquence in my 
address are imported from this great master of the 
art. But those fragmentary selections can give no 
adequate idea of the logical reasoning which made 
his addresses to juries and judges masterpieces in 
forensic oratory, nor of his consummate skill in 
dealing with witnesses and placating hostile judges. 
A study of his arguments to jurors will show that 
they were clothed in the choicest English, that he 
never made the mistake of “talking down” to them. 

On the contrary he always seemed to assume 
that they were cultured gentlemen inspired by a 
love for justice. And this unspoken compliment 
almost universally met with a quick response. The 
last celebrated capital case in which he appeared 
was the Hadfield case in which it was proven be- 
yond doubt that the accused in a public theatre 
had fired a shot attempting to kill the king. You 
know that love for the reigning sovereign, whether 
he is worthy of it or not, is one of the forms of 
English patriotism; and you can imagine the fury 
and excitement of the populace when they knew 
of the attempt to murder their king. Here was 
another case where it was vital to melt away the 
bitter prejudice of the triers. The defence was in- 
sanity ; one novel in those days, but more common 
than popular in our time. In an earnest but con- 
servative address he laid down the rule which has 
been often quoted ever since even in judicial de- 
cisions: the rule that in order to be acquitted on 
this defence it must appear not only that the ac- 
cused is a lunatic but that the act in question was 
the immediate, unqualified offspring of the disease. 

The proof met this test, the prejudice of the 
jury was overcome, the accused was acquitted but 
committed to an asylum. In this imperfect review 
of some of the great cases in which Erskine was 
engaged, I have confined myself to causes which 
affected the life and liberty of a whole people, 
whether living on British or American soil. Time 
forbids any review of the civil cases in which 
Erskine played his part, and in which he was no 
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less accomplished or successful. It is said by his 
biographer that at one time his fortune was two 
hundred thousand pounds, but that by somewhat 
extravagant living and by poor investments this 
fortune was greatly reduced. He was not the only 
lawyer able to earn a fortune, but unable to keep it. 

Some of us have had personal knowledge of 
able lawyers who could earn great fees, could wisely 
advise their clients, but who in making their own 
investments and managing their own finances 
needed a guardian’s care. 

When Erskine was fifty-six years of age, the 
great Whig leader, Chas. James Fox, asked George 
the Third to appoint him Lord Chancellor. The 
King consented reluctantly, saying “He is your 
Chancellor not mine.” And so he became Lord 
Chancellor and a peer. But his career as Chancellor 
was shortlived, and when the Whig party lost in 
the elections Erskine surrendered the great seal to 
Lord Eldon. 

Until death he remained a member of the 
House of Lords. He also remained steadfast to the 
liberal principles to which he had dedicated his life. 
He was the friend of America, of a liberal policy 
toward Ireland, and of Catholic emancipation. He 
sympathized with the Greeks in their struggle for 
freedom. Of course he could no longer fight his 
battles in the courts, but in the House of Lords, 
as he had in the courts, he battled for free speech 
and a free press and against odious sedition bills. 

His last speech in the House of Lords was in 
the divorce proceeding brought in behalf of George 
Fourth against Queen Caroline on the ground of 
adultery. He was then seventy years of age and 
he contended with all of his former eloquence that 
she could not be found guilty in that tribunal except 
upon the rules of evidence known to the English 
law, and that in this prosecution, which was 
crowded with all the zeal and power of the king 
and his ministers, she had the same right to invoke 
the presumption of innocence as the humblest citi- 
zen of England. To the delight of the English 
people, after a long trial, the divorce was denied the 
dissolute monarch, and Erskine closed his public 
career as he had begun it, by fighting for those 
fundamental principles so vital to the cause of 
human freedom. He died at the age of 72, the idol 
of the common people of England. 

I like in my feeble way to help to keep green 
the memory of great and good men who have won 
distinction at the bar. 

Unlike those who have worn the judicial robes, 
one who has given his life to the service of his 
clients leaves behind him no printed opinions which 
may be read and studied centuries after his work 
is ended. He may be as learned and may have the 
same love of justice as his friends upon the bench, 
but the memorials of his deeds are as if written in 
the sand. A few descendents cherish his memory; 
for a generation his surviving clients tell of his 
devotion and his virtues, and a few traditions linger 
for a time of this incident or that in some celebrated 
trial in which he had played a conspicuous part. 
lor his reward he must be content with the con- 
sciousness that in a great profession like a common 
soldier he has fought that justice may prevail and 
for the welfare of his fellow men. 

During the long march of the Anglo Saxon 
race to the liberty we now enjoy great lawyers and 


great judges have been the guides and the defenders 
against encroachment and attack. 

And so I am pleased to revive your recollection 
of Tom Erskine, that very personification of the 
courage and independence of the bar. It is true 
that he was long a member of Parliament, and for 
a short time Lord Chancellor, but these were mere 
incidents, comparatively unimportant in that far 
greater career in which with dauntless courage he 
battled in the courts for the liberty of his clients and 
in so doing fought for the liberty of all mankind. 

I think you will agree with me that wherever 
the blessings of civilization extend, wherever men 
dislike oppressive laws and hate unjust encroach- 
ment on their rights and love religious liberty and 
free speech, and a free press, his name should be 
remembered and revered. 





The Report on Police 
(Continued from Page 96) 


service being rendered by these agencies in many 
parts of the country. On page 131 is found a model 
form of statute containing the essential provisions 
for this class of legislation based upon the Cali- 
fornia law and recommendations made by the In- 
ternational Association of Chiefs of Police. Any 
reader interested in the drafting of such a bill would 
do well to procure the text from the report. 

The whole report is well worth the time that 
it takes to read it carefully, whether the reader is 
especially interested in Police work or not. 

The following comment, authorized by Col. 
Joseph A. Gerk, President of the International 
Association of Chiefs of Police, shows what a prom- 
inent Police adminstrator thinks of the practical 
value of the report to the Police of the country: 

“Volume 14, report on Police, meets with my 
approval. It impartially touches upon many of the 
problems that daily confront a chief of police, and 
its articles on the personnel and selection of police 
officers are timely and good. 

“T believe this report on Police should be read 
universally by police officials everywhere, and that 
those in charge of departments can learn much that 
could be used advantageously in police work.” 





Objections to New Uniform Aeronautical Code 
(Continued from Page 124) 
statutes and in the decisions of judicial tribunals. 
Finally, the Committee admits (page 44, Ad- 
vance Program, 1931) that the new code cannot 
change title to airspace, if such title exists. It ad- 
mits further that the right to convey or transfer the 
right to occupy airspace is incident to ownership 
of land, but contends that such right to convey or 
transfer is not “air ownership.” No attempt is 
made by the Committee to explain how one may 
transfer airspace in fee by deed, and yet not be the 
owner of such space. If there is in fact and in law 
a real distinction between ownership of airspace, 
and a right to take possession of airspace, which 
right carries the usual incidents of ownership such 
as exclusive enjoyment, transfer by deed, devise bv 
will, etc., perhaps there are a number of lawyers 
who share the writer’s inability to grasp the dis- 
tinction, and would cheerfully listen to an explana- 
tion concerning it. 
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What Is Extent of Right or Duty of Lawyers to Advise Clients, for Whom They Are 
Preparing Wills, on the Wisdom and Justice of Proposed Dispositions?—Too Little 
Thought Generally Given by Testators to Effect of Provisions on Lives and 
Characters—Distrust of Heirs and the Bogey of the Unknown Future Son- 
in-Law—Wealth May Be Preserved at Cost of Higher Qualities 





By Epwarp CLARK LUKENS 
Member of the Philadelphia Bar 


HERE is probably some disagreement among 

lawyers as to the extent of their right or duty 

to advise clients, for whom they are preparing 
wills, on the wisdom and justice of their proposed 
dispositions. Is the lawyer’s function limited to 
correct draftsmanship, or is it part of his job to 
comment on the substance of the will, urging one 
course or dissuading the testator from another, in 
the interests of fairness or common sense? 

No general answer can be given. Obviously 
it depends somewhat on the personal relationship 
between the particular lawyer and the particular 
client. The testator may actually ask such advice, 
or the lawyer may at least know him well enough 
to judge whether he is likely to welcome or to re- 
sent it. Much depends on how definitely he has 
made up his mind before the first interview. He 
may give you a complete draft, and expressly limit 
you to “putting it into legal language,” or he may 
merely say that he “supposes he ought to make 
some kind of a will.” 

My feeling is that the lawyer should not ordi- 
narily be too reticent about his opinion of the testa- 
mentary scheme. The modern lawyer is no mere 
scrivener. He is consultant on all kinds of ques- 
tions of business and financial policy, and feels 
under no compulsion to confine his advice to purely 
technical legal points when handling corporation 
problems. A will may be a very bad one if it fails 
to accomplish the testator’s ultimate objects, even 
though it correctly sets out what the testator 
thought he wanted in it. 

The question that particularly occupies the 
borderland between the client’s instructions and 
the lawyer’s work is whether money should be left 
outright or in trust. The client often takes for 
granted that there should be a trust, just as he often 
thinks he wants to incorporate in Delaware rather 
than in his own state, without any particular reason. 
I believe that in many cases a far-sighted analysis 
of his family situation would advantageously elim- 
inate the trust, and that the lawyer would perform 
a real service by causing such an analysis, instead 
of confirming the trust idea from excessive differ- 
ence or mere professional conservatism. 

When a man decides to make his will, the eco- 
nomic security of his family is uppermost in his 
mind. His primary purpose is so to arrange his 
affairs as to minimize the danger of his wife or 
children suffering from lack of money. In most 
cases he gives too little thought to the effect that 
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the provisions of the will may have upon their lives 
and characters. 

Such thought is particularly needed when he 
faces the question whether to give his children their 
shares outright or whether to leave them in trust. 
While the latter plan may be safer from a purely 
financial standpoint, I believe that it has possibili- 
ties of harm to the individual and to society. I 
believe it would be better if in more cases a man’s 
estate were distributed promptly after his death. 

There are in general only two reasons for leav- 
ing an estate in the hands of trustees. The pur- 
pose is either to postpone the final disposition, so 
that the testator can decide who shall finally get 
it, or to keep it out of the hands of the person it 
is intended to benefit, on the ground that he him- 
self will be better off if he receives only the in- 
come. The common example of the first case is the 
life estate to wife, with remainder to children, 
while the typical instance of the second case is 
where money is left in trust for minors or persons 
of unsound mind. 

In a normal family situation, there is seldom 
any strong reason for deferring the distribution of 
the estate beyond the majority of the children and 
the death of the surviving parent, at the longest. 
And yet in will after will there are found provisions 
for the retention of the principal until the death of 
the testator’s children or longer. It is idle to guess 
how far the passion for preserving estates would 
go, if the law did not fix the limit at the duration 
of lives in being at the time of the testator’s death, 
plus twenty-one years. 

The historic reason for tying up estates no 
longer exists to any large extent. The old Eng- 
lish tradition was to keep the family fortune intact 
because the family and not the individual was the 
important unit. It was not the welfare of his sons 
and daughters as individuals, but the future posi- 
tion of his family, that the eighteenth century man 
of property considered. He extended the power 
of his will to the full legal limit, not because he 
thought it better for his children, nor because he 
was more solicitous of his grandchildren, but be- 
cause family position was above the interests of 
any particular member or generation. The feeling 
was a kind of inverted ancestor worship, which 
bears small resemblance to the modern man’s prac- 
tical concern for his children’s future. There may 
be some people who desire their fortunes preserved 
as monuments to themselves, but these do not ac- 
count for any large number of existing trust estates. 

The main reason now for the excessive use of 
trust provisions is distrust of the heirs. A man 
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leaves his children the income of his estate instead 
of giving them the principal because he is afraid 
they will mishandle or lose it. The intention usu- 
ally is not to benefit the grandchildren at the ex- 
pense of the children, but to protect the children 
from their anticipated folly. 

Where there is any particular reason to ex- 
pect folly or lack of ability, this is justifiable. The 
wonder is that so many people seem to expect them 
on general principles. No one would seriously 
maintain that each successive generation was less 
capable of managing its own affairs than the pre- 
ceding one, nor would one assume that his own 
children would prove the worst of their age, so 
some other explanation of this attitude must be 
sought. 

I believe that the chief reasons for this preva- 
lent fear that the next generation cannot handle 
its inheritance are egotism on the part of testators, 
and trust company advertising. 

It is difficult for anyone to realize that his chil- 
dren will grow up, or have grown up. It requires 
an effort to the imagination for parents to believe 
that their children will ever attain the parental de- 
gree of sense. An elderly man of wealth is almost 
sure to feel that his affairs will be mismanaged 
when he lets go. Successful men, particularly if 
self-made, are prone to regard their sons as in- 
ferior to themselves. Such a testator is affected 
by pride in the size of his estate and impressed 
with his skill and energy in acquiring it. He is 
the man who has raised the family’s economic and 
social position. He regards himself as the high 
spot in the family history, the apex of the tradi- 
tional curve from shirtsleeves to shirtsleeves, and 
he uses the trust estate as a spoke in the wheel to 
retard the decline. 

When it comes to daughters there is a good 
deal of caution that cannot be ascribed to egotism, 
though it does indicate distrust. Many people who 
would not consider tying up their sons’ shares be- 
lieve that the daughters’ money should be in the 
hands of trustees. They make the distinction 
partly because of the belief that women cannot 
handle money, and partly through fear of sons-in- 
law. The unknown factors make this question 
more difficult and justify some caution, but I do 
not think that all women should be kept out of 
the control of their property, even for fear that, 
being women, they may marry men. 

The belief that women are less able to handle 
their money than men is a masculine assumption 
rather than a proven fact. Few women, it is true, 
can keep accurate accounts, but many are extremely 
shrewd in investing. There is more sense in giv- 
ing a girl a larger share than her brother than in 
keeping her out of possession of her share. The 
difference in earning power is still great, while the 
difference in ability to keep money is generally 
exaggerated. 

The unknown future son-in-law is the real 
ogre of the will maker. Naturally parents regard 
the future marital affairs of their daughters with 
some trepidation, but nothing in human experience 
seems to justify the belief that sons-in-law repre- 
sent the lowest form of humanity. There have 
been cases, of course, of husbands who through 
vice or folly have dissipated their wives’ fortunes, 
but general conclusions should not be drawn from 
extreme instances. There have been cases, too, 


where a wife’s money has been honestly lost in 
a husband’s business, without any special folly be- 
yond the initial mistake of putting both eggs in one 
basket. Even so, I am not sure I would want to 
extend the dead hand from the grave to prevent 
my daughter from cooperating with her husband, 
“for richer or for poorer,” in any way that might 
seem best to her. 

To the natural fear of a less competent younger 
generation is added the impression created by trust 
company advertising. A good modern trust com- 
pany is better equipped to handle trust funds than 
any individual. Where a trust is really needed, 
it is usually wise to choose such a corporate trus- 
tee, or at least to join a trust company and an in- 
dividual. It is because of the corporate fiduciary 
that we now hear less often of the embezzling rela- 
tive or of the senile family lawyer who will not 
resign his trusteeship. These companies are oper- 
ated for profit and it is legitimate for them to 
advertise. 

The trouble is that many companies do not 
confine their advertising to their desirability as 
trustees, but attempt to induce the public to create 
more trusts. Like other business enterprises, they 
are unsatisfied with getting the business that nor- 
mally exists, and seek to stimulate the demand. 
Their effort is not merely to compete with other 
potential trustees, but to increase the total amount 
of wealth held in trust. There is no organized 
business interested in preventing such an increase, 
so it is a onesided campaign. 

The objectionable feature of this sort of ad- 
vertising is its appeal to fear. It plays upon a 
man’s natural tendency to distrust his children and 
insidiously persuades him that his fears are well- 
founded. It does this by exaggerating the diffi- 
culties of handling money, and by making occa- 
sional “horrible examples” appear as typical. The 
implied contention is that the ordinary person is in- 
capable of handling his own affairs, and that an 
estate not left in trust is almost sure to be lost. 
There is no reason to believe that either of these 
conclusions is true. 

People do not seem to realize that the recipient 
of the income of a trust fund is getting something 
definitely less than full ownership. In the ordinary 
case of a trust terminating at the death of the first 
beneficiary, the limitation of his interest, and not 
the trusteeship, is the essential thing. The trust 
arrangement is not merely a different way of giving 
your closest dependents your estate; it is a method 
of giving them less than your full estate. If my 
purpose is to benefit my children as much as I can, 
why should I divide the title rather than give them 
full ownership? They would certainly rather in- 
herit my property outright, and I should want 
strong reasons for making any arrangement that 
they would not welcome. 

This is just as real a consideration practically 
as it is theoretically. There are definite advan- 
tages in controlling the principal. My children 
may have good reasons for wanting to spend or 
utilize some of it for other purposes than the pro- 
duction of a fixed income. 

There is the possibility of business opportuni- 
ties. The ability to contribute capital often deter- 
mines who shall be partner and who shall be clerk. 
Freedom to take risks works both ways. Even 
purely speculative ventures sometimes succeed. 
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Many individuals have increased their capital by 
taking risks that a trustee could not properly take. 

Then there are emergencies. There are times 
when money is really needed, and the distinction 
between principal and income has to go by the 
board. No sensible person approves of habitually 
living beyond one’s income, but there are occasions 
when the spending of principal is the higher wis- 
dom, perhaps the decenter course. Shall a man 
define the line between principal and income when 
his wife or child is ill? What good is the money 
“in the estate” if a life can be saved only by spend- 
ing vastly beyond one’s income for a time? 

Less dramatic illustrations would suffice. Many 
a parent has put his children through school and 
college at a deliberate sacrifice of capital. Who 
shall say that this is unwise, or that the children 
would have been better off if a cautious grand- 
father had so made his will that his son could not 
“live beyond his means”? 

The distinction between principal and income 
is so technical, with the general policy of the law 
favoring the conservation of the estate, that the 
ultimate beneficiary often receives a great deal 
more than the original value of the estate. I may 
hope that my son will pass on to his children as 
much as I leave him, but if I give him only the 
income I may compel him to pass on a lot more. 

One might concede that trust provisions are 
often made unnecessarily, and still feel that no 
great harm was done by erring on the side of cau- 
tion, were it not for the question of their effect 
upon character. I believe that in many cases “in- 
come for life” arrangements are detrimental to the 
beneficiaries. However much modern industrialism 
may have eliminated individualism from business, 
I believe there is still room for it in the conduct of 
private affairs. I want to teach my children to 
take care of themselves rather than to arrange to 
have them taken care of. 

It is a bad thing for a man to be fixed so that 
he cannot become either richer or poorer. If he is 
weak, it makes him lazy. If he is able, it is a 
handicap to him not to control his own resources. 
The supposed safeguard may prevent him from 
reaching the level to which ability plus wealth could 
normally attain. Instead of helping him to reach 
a higher place in the business world, his money 
may merely enable him to spend more than others 
on his level. 

A rich man without capital is in the best pos- 
sible position to acquire all the vices of wealth and 
none of its virtues. Wealth should carry with it 
responsibilities. A young man who has a share 
of it may develop judgment and social responsi- 
bility earlier than one who has not. But the man 
who has neither the responsibility of wealth nor 
the spur of poverty, who can spend freely without 
any concern for the source of his cash, is less likely 
to be morally benefited by it. Much has been said 
about the dangers of too much money. Too little 
thought has been given to the danger of too much 
spending power in proportion to the responsibilities 
of money. 

The creator of the trust, who has provided for 
his grandchildren as his final beneficiaries, has de- 
prived his children of their natural duty to build 


and conserve for their children. By extending his 
power beyond his immediate responsibility, he has 
eliminated his own children from the normal suc- 
cession. He has taken two turns at being head of 
the family, where the second turn belongs to his son. 

I have no quarrel with the legal system that 
makes long-term trusts possible, nor with the ma- 
chinery by which they are administered. Nor can 
I adversely judge the wisdom of such an arrange- 
ment in any single case. Circumstances are too 
diverse, and human factors cannot be precisely 
weighed. My protest is against the viewpoint that 
one’s wife and children in the ordinary case can- 
not handle their inheritance. 

I believe that my children will be better off, 
whether their inheritance of property is large or 
small, if they are bequeathed the power and the 
duty to manage their own lives and to provide in 
turn for their own children. I believe that self- 
reliance, courage, and individualism, if they can 
be inculcated, will contribute more to their happi- 
ness and usefulness than would safety of capital, 
expert management of investments, or the economic 
wisdom of others forced upon them. And I believe 
that a community or a nation in which most of 
the natural leaders, the mature men and women 
of the wealthy and cultured classes, were not free 
to manage their own affairs, would suffer a diminu- 
tion of self-reliance, courage, and individualism. 
Testators should reflect that it is more important 
to conserve, for the younger generations, the quali- 
ties that made the family wealthy or prominent, 
than merely to conserve the material wealth. 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








California 





California Bar Board Pledges $10,000 for 
Fight on Unlawful Practice of 
the Law 

The Board of Governors of the State 
Bar of California at the December meet- 
ing, presided over by President Peter J. 
Crosby, denounced the practice of radio 
broadcasting of criminal and other trials 
from couit rooms, according to the Jan., 
1932, issue of the State Bar Journal, This 
action was brought about by the broad- 
casting of a recent murder trial in Los 
Angeles and preceded similar action 
taken in regard to the practice by the 
Executive Committee of the American 
Bar Association at the Charleston meet- 
ing. 

At the same meeting the Board se- 
lected the personnel of the Committee 
of Fifteen to Inform the Public Con- 
cerning the Functions of the Legal Pro- 
fession, the committee to act in coop- 
eration with the Board Committee on 
Public Relations. Those appointed are 
Arnold Praeger, Los Angeles, chairman; 
Annette Abbott Adams, San Francisco; 
A. G. Bailey, Woodland; Hartley F. 
Peart, San Francisco; Leonard Evans, 
Anaheim; Benjamin Harrison, San Ber- 
nardino; Shelley J. Higgins, San Diego; 
Ray C. Wakefield, Fresno; Walter Mc- 
Govern, San Francisco; Sylvester J. 
McAtee, San Francisco; Noel Edwards, 
Los Angeles; Kimball Fletcher, Los 
Angeles; Charles E. Beardsley, Los An- 
geles; William S. Wells, Jr., Oakland; 
Herbert E. White, Sacramento. 

We also learn from the State Bar Jour- 
nal that, pursuant to a recommendation of 
the American Bar Association, the 
President was authorized to cooperate 
with the United States Circuit and Dis- 
trict Judges, in appointing a committee 
of three members of the bar in each 
Federal District in California to meet 
from time to time with the United States 
Circuit Judges with a view to providing 
the cooperation of the Federal bar in the 
matter of rules suggested by Mr. Chief 
Justice Hughes of the Supreme Court 
of the United States. 

At the previous meeting of the Board 
of Governors the “resources of The 
State Bar to the extent of $10,000, or 
such sum as may be necessary, was 
pledged by the Board for the purpose 
of curbing the unlawful practice of the 
law. Specific appropriations are to be 
made as occasion arises. This action 
was taken pursuant to a recommenda- 
tion of the Del Monte convention of 
The State Bar.” At the same meeting 
the creation of a special fact-finding com- 
mittee was authorized to make an in- 
vestigation of the unlawful practice of 
the law in Los Angeles. The committee 
is composed of Clifford Hughes, chair- 
man, Thatcher Kemp and Eli T. Bush. 





Kentucky 





President Conner Urges Support of 
State Bar Bill 
President J. Verser Conner, of the 
Kentucky State Bar Association, in an 


address delivered at the annual banquet 
of the Kenton Bar Association, held in 
Covington, urged the lawyers to support 
the proposed Bar Organization Bill, 
which will be presented to the Kentucky 
Legislature at its session this year. He 
said he believed the Bill, which would 
make it mandatory for every lawyer in 
the State to belong to the State Bar As- 
sociation and submit to its discipline, 
would go a great way toward maintain- 
ing the ethical standards of the profes- 
sion. At present, he declared, “there is 
no way to discipline a lawyer in Ken- 
tucky until he has become so bad that 
he is an open scandal in his commu- 
nity.” 

Prior to the address, according to the 
Covington (Ky.) Times-Star, the members 
met in a business session and elected 
W. A. Price to the office of president, 
succeeding Elmer P. Ware. Oscar H. 
Roetken, former U. S. commissioner, 
continued his unbroken years of service 
as treasurer. He has held this post since 
the organization of the association in 
1901. Other officers chosen are: O. M. 
Rogers, State senator-elect, vice presi- 
dent; Ralph P. Rich, assistant city so- 
licitor of Covington, secretary, and El- 
mer P. Ware and Gregory Hughes, new 
members of the Executive Committee. 
The hold-over members are Harry 
Mackoy, Charlton B. Thompson and 
former Circuit Judge M. L. Harbeson. 

Floyd Williams, dean of the Cincin- 
nati Y. M. C. A. Law School, urged that 
the legal profession be protected at the 
source. He criticized conditions that 
made it possible for sluggards and am- 
bulance-chasers to become attorneys. 
Talks were also made by Judge Dennis 
Ryan, Dean of St. Xavier Law School; 
Judge Walter A. Ryan, President of the 
Ohio Bar Association; Dean Merton L 
Ferson, of the Cincinnati Law School, 
and Mr. John J. Gaynor. 





Maryland 





Annual Meeting of Bar Association of 
Baltimore 


Members of the Bar Association of 
Baltimore City met on Dec. 1, 1931, for 
their annual Meeting and Banquet, ac- 
cording to the Daily Record of Baltimore. 
Also present were Judge Morris A. 
Soper, of the United States Circuit 
Court of Appeals for the Fourth Circuit, 
Judges Coleman and Chesnut of the 
United States District Court for the Dis- 
trict of Maryland, Judges of the Su- 
preme Bench of Baltimore City and 
Mayor Howard W. Jackson. 

“Chief Judge Samuel K. Dennis, of 
the Supreme Bench, was toastmaster at 
the dinner and the principal speaker was 
John J. Cornwell, former Governor of 
the State of West Virginia and now 
General Counsel for the Baltimore & 
Ohio Railroad. 

“Charles Lee Merriken, retiring presi- 
dent of the Association, called the meet- 
ing to order following the banquet and 
directed that all other business be sus- 
pended except the election of officers. 
Then followed the election of officers 


to serve the Association during the com- 
ing year. 

“Robert France, Secretary of the As- 
sociation, cast the ballots and the fol- 
lowing were declared elected: Lee S. 
Meyer, President; Eldridge Hood Young 
and Ralph Robinson, Vice Presidents; 
Robert France, Secretary, and Edward 
Guest Gibson, Treasurer. 

“Mr. Merriken then turned the meet- 
ing over to the newly elected president 
who assumed the duties of presiding 
officer and made an address.” 





Minnesota 





Minnesota Bar Plans Washington Bi- 
Centennial Celebration 


The Minnesota State Bar has prepared 
to take an active part in the commem- 
oration of the life and services of Wash- 
ington this year, according to the 
January issue of the Bench and Bar, the 
official organ of that organization. Spe- 
cial meetings, we are told, will be held 
“in each of the counties of the state 
during the winter and spring months of 
1932. These programs are being spon- 
sored by the American Citizenship 
Committee of the Minnesota State Bar 
Association. 

“Plans for these meetings were ar- 
ranged at a meeting of the American 
Citizenship Committee held in Minne- 
apolis on October 3ist. The arrange- 
ments are under the direction of Hon. 
A. B. Childress of Faribault, Chairman 
of the committee. Special committees 
will be appointed in each district of the 
state by the presidents of the local as- 
sociations. 

“Though the programs are being 
arranged by members of the State Bar 
Association, other organizations in the 
different localities are being asked to co- 
operate in making the meetings suc- 
cessful. All the meetings will b2 open 
to the general public and will be held 
at some central point in each county. 
The work is being carried on in con- 
junction with the George Washington 
Bi-Centennial Commission.” 





Missouri 





Missouri’s State-Wide Affiliation Plan 
in Effect 


The Missouri Bar Association’s plan 
for affiliation of the local Bar organiza- 
tions with the State body is now in ef- 
fect, according to a statement in the 
Missouri Bar Journal for Dec., 1931. The 
plan was embodied in a draft of a pro- 
posed new Constitution, briefly men- 
tioned in the AMERICAN Bar ASSOCIATION 
JouRNAL in the issue of April, 1931 (p. 
210), which was approved at the Annual 
Meeting of the Missouri Bar Associa- 
tion at St. Louis on Oct. 2-3, 1931. 
Under that Constitution, according to 
the statement above referred to, “it was 
necessary, before the new Constitution 
became effective, that local bar associa- 
tions representing counties having more 
than fifty per cent (50%) of the popu- 
lation of the state, by resolution, accept 
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affiliated membership in the Missouri 
Bar Association on or before February 
1, 1932. 

“On December 8, 1931, local bar asso- 
ciations representing counties having 
more than the above mentioned popula- 
tion had accepted affiliated membership 
in the State association, and the new 
Constitution was declared in all respects 
substituted for the old Constitution of 
the Missouri Bar Association. 

“The plan has been christened by the 
State president as the ‘Universal Bar 
Plan’ and it is believed the next Legis- 
lature will give it the seal of approval 
as a legislative act. The fundamental 
idea of organization is to weld together 
the local units, and men who are active 
in their city, county, or circuit will be- 
come the unit of the ‘Universal Bar 
Plan.’ A second valuable feature of the 
new plan is that local lawyers will not 
be called upon to pay dues to the State 
bar association, but the assessment of 
the local association will include the 
$3.00 reduced charge to the individual 
members of the local associations which 
are affiliated members of the Missouri 
Bar Association. This $3.00 includes the 
subscription price of each individual 
member to the Missouri Bar Journal, 
which is published every month and 
contains items of information valuable 
to the practicing lawyers of the State... 

“Missouri has thus joined the ranks 
of the rapidly increasing number of 
States integrating its Bar. The plan of 
‘Affiliated Bars’ is already in effect in 
Wisconsin, Minnesota, Washington and 
Oregon, and the very similar plan of 
‘Federated Bars’ is in effect in Illinois, 
Pennsylvania and New York. Okla- 
homa, Alabama, New Mexico, California, 
Nevada, Utah, Idaho, North Dakota and 
South Dakota have by legislative action 
adopted the all-inclusive ‘Statutory Bar,’ 
given self-governing power by the State. 
Thirteen other States are either actively 
supporting a draft act or have commit- 
tees formulating a statutory organiza- 
tion. Only eighteen States are left 
shuffling along with the eighteenth cen- 
tury scattered and ineffective, voluntary 
and forlorn local groups of lawyers. . . 

“Until the legislature will entrust self- 
governing power to the legal profession 
the affiliated plan affords the strongest 
organization. The adoption of this plan 
in Missouri is largely due to the untir- 
ing work of Guy A. Thompson of St. 
Louis, President of the American Bar 
Association, and to our Past President, 
J. W. Jamison of St. Louis.” 





Miscellaneous 





Samuel B. 
chosen President of 
County (N. Y.) 


Coffin, of Hudson, was 

the Columbia 
Bar Association at a 
reorganization meeting recently held, 
Other officers elected are: Vice-Presi- 
dent, John V. Whitbeck, Jr.; Secretary, 
Harold E. Fritts; Treasurer, Wendover 
Neefus; Directors, John c Dardess, 
Harold Wilson, William E. J. Connor 
and George V. Inman. 

The annual meeting of the Sixth Dis- 
trict (Iowa) Bar Association was re- 
cently held in Montezuma, and the fol- 
lowing new officers were elected for the 
current year: U. M. Reed, of Brooklyn, 
President; Lawrence Bryerly, of New- 


ton, Vice-President; Edward Wilcock- 
son, of Sigourney, Secretary and Treas- 
urer. 

The Fourth Judicial District (Kas.) 
Bar Association at its fall meeting in 
November, chose new officers as fol- 
lows: DeWitt M. Stiles, President; J. 
Q. Wycoff, Vice-President; and H. R. 
O’Harra, Secretary-Treasurer. 

Sherman Peer, Ithaca attorney, was 
elected President of the Federation of 
Bar Associations of the Sixth Judicial 
District (N. Y.) at the recent annual 
meeting of that organization. Halsey 
Sayles, of Elmira, was elected Vice- 
President, James Flanagan of Norwich, 
Treasurer, and Mead Willsey of Binzg- 
hamton, Secretary. 

The Bar Association of the Twenty- 
First Judicial Circuit (Mo.) held its 
fifteenth annual meeting on November 
7th. Officers for the ensuing year were 
elected as follows: John R. Johnson, of 
Reynolds County, President; Robert B. 
Osborn, Wayne County, Vice-President; 
and C. T. Jarvis, of Jefferson County, 
Secretary-Treasurer. 

Thomas R. Fay, of Port Washington, 
was elected President of the Nassau 
County (N. Y.) Bar Association at its 
annual meeting in Mineola in Novem- 


ber. James N. Gehrig, of Hempstead 
was elected Vice-President; John J. 
Kuhn, of Great Neck, Second Vice- 


President; Eugene W. Denton, of New 
Hyde Park, Third Vice-President; O. 
Edward Payne, of Glen Cove, Treas- 
urer; Theodore N. Ripsom, of Garden 
City, Secretary. 

At the recent annual meeting of the 
Fayette County (Pa.) Bar Association, 
H. Eastman Hackney was elected 
President, Ross S. Matthews was 
chosen Vice- President and J. Espey 
Sherrard and Buell B. Whitehall were 
renamed Treasurer and Secretary, re- 
spectively. 

Ralph K. Robertson was re-elected 
president of the Erie County (N. Y.) 
Bar Association at a meeting of the 
Board of Trustees in November. Other 
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officers chosen were: John W. Ryan, 
Vice-President; George W. Wanamaker, 
Secretary (re-elected) and Herbert A. 
Hickman, Treasurer (re-elected). 


Former Supreme Court Justice Joseph 
Rosch, of Albany, was re-elected Presi- 
dent of the Third Judicial District Bar 
Association (N. Y.) at the second an- 
nual convention of that organization 
held December 19th. Other officers in- 
clude James V. Coffey, of Troy, Vice- 
President; Harry H. Flemming, of 
Kingston, Treasurer, and Robert C. 
Poskanzer, of Albany, Secretary. 

At a meeting of the Franklin County 
(Mass.) Bar Association, held in No- 
vember, Charles N. Stoddard was 
elected president, succeeding Judge Sam- 
uel D. Conant, who had been an officer 
of the Association for forty-two years. 
John C. Lee was elected Secretary- 
Treasurer. 

Charles J. Fuess was elected Presi- 
dent of the Oneida County (N. Y.) Bar 
Association at the annual meeting of 
that organization in December. Other 
officers elected are: First Vice-Presi- 
dent, Arthur J. Foley; Second Vice- 
President, Mason F. Sexton; Secretary, 
Fred C. Kronmiller (re-elected); Treas- 
urer, Walter C. Rabensteir. (re-elected); 
directors, Paul J. McNamara, Joseph R 


Horigan, Leo O. Coupe, Myron 
Lewis, Gilbert R. Hughes, J. Theodore 
Cross, Frank E. Sacco, Edward A. 
Wolff. 


The Nevada (Mo.) Bar Association 
elected Homer M. Poage as President, at 
a meeting of the organization in Decem- 
ber. George M. Rumsey was elected 
Secretary. 

H. H. Cummins, of Denison, was 
chosen as President of the Grayson 
County (Tex.) Bar Association at a 
meeting of that organization recently 
held. Ben F. Gafford, of Sherman, was 
elected Vice-President, arid Sam Wolfe, 
and J. D. Buster were re-elected Treas- 
urer and Secretary, respectively. 

At a recent meeting of the Henderson 
(Ky.) Bar Association, the following 
new officers were chosen: Robert D. 
Vance, President; N. Powell Taylor, 
Vice-President, and S. O. Heilbronner 
(re-elected) Secretary. 

Y. D. Carroll, of Beaumont, was 
elected to the Presidency of the Jeffer- 
son County (Texas) Bar Association at 
the annual meeting of that organization 
held December 10th. 

The Sedalia (Mo.) Bar Association 
was reorganized at a meeting of Se- 
dalia attorneys on November 30th. New 
officers were chosen as follows: Presi- 
dent, Lee Montgomery; Vice-President, 
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Earl Crawford; Secretary, Frank W. 
Hayes; Treasurer, John Martin. Judge 
George F. Longan, retiring president, 
was elected President Emeritus. 

At the annual business meeting of the 
Faribault (Minn.) Bar Association, held 
December 8th, Charles Sayles was 
elected President, C. N. Stockton was 
named Vice-President, and Everett Mal- 
luege, Secretary-Treasurer. 

The Bowling Green (Ky.) Bar Asso- 
ciation, at a meeting recently held, 
elected John B. Rodes, President; Law- 
rence B. Finn, Vice-President, and G. 
Duncan Milliken, Jr., Secretary-Treas- 
urer. 

Austin W. Erwin, of Geneseo, was 
elected President of the District Attor- 
ney’s Association of the State (N. Y.) 
at a meeting held in Syracuse in De- 
cember. Nathan D. Lapham, of Ge- 
neva, was elected Vice-President. 

The annual meeting of the Litchfield 
County (Conn.) Bar Association was 
held on December 18th. Officers were 
re-elected as follows: President, Howard 
F. Landon, of Salisbury; Vice-President, 
Walter Holcomb, of Torrington; Sec- 
retary and Treasurer, V. Wesley Wins- 
low of Winsted. 

New officers of the Osage County 
(Okla.) Bar Association, chosen at a 
recent meeting, are as follows: Presi- 
dent, Charles Wilson; Vice-Presi- 
dent, Frank W. Files; Secretary-Treas- 
urer, Donald Waid. 

Jesse Sherwood is the new President 
of the St. Joseph (Mo.) Bar Association. 
Other officers for the ensuing year are 
Charles Strop, first Vice-President and 
F, J. Frankenhoff, second Vice-Presi- 
dent; H. T. Brown, Secretary, (re- 
elected) and R. A. Brown, Jr., Treas- 
urer. 

R. Kip Briney was re-elected Presi- 
dent of the Stoddard County (Mo.) Bar 
Association at a meeting of that organ- 
ization held in December. Other offi- 
cers are Henry Hyslop. Vice-President, 
and M. Walker Cooper, Secretary and 
Treasurer. 

J. Francis Lines of Palmyra was 
elected president of the Wayne County 
(N. Y.) Bar Association at the annual 
meeting. John Braiudt was elected first 
Vice-President; Arthur Gehan, second 
Vice-President; W. U. Kreutzer, Secre- 
tary; and Doris Sims, Treasurer. 

At the annual meeting, Hubert C. 
Mandeville, Elmira, was elected presi- 
dent of the Chemung County (N. Y.) 
Bar Association. Other officers elected 
were: Lewis Henry, first Vice-Presi- 
dent; Alexander S. Diven, second Vice- 
President; Richard S. Heiier, Secretary; 
William E. Palmer, Treasurer, Execu- 
tive committee: Michael Danaher, Chair- 
man; Wallace W. Seely, Herschel L. 
Gardner. 

The Rochester (N. Y.) Bar at its an- 
nual meeting elected the following offi- 
cers: President, Jacob L. Rubenstein; 
Vice-Presidents, John J. McInerney, 
John J. Reilly; Secretary, Marvin R. 
Dye; Treasurer, E. Reed Shutt; Trus- 
tees, George F. Bodine, Charles Lam- 
biase, Paul F. Folger, Fred E. Rosbrook. 





The Judge Who’s a Gentleman 
(From The Birmingham (Ala.) Age- 
Herald) 

In a quite admirable report which R. 
Dupont Thompson, retiring president of 
the Birmingham Bar Association, ren- 





dered at its annual meeting last week, 
special emphasis was given to the part 
which lawyers should play in the selec- 
tion of judges. Mr. Thompson indicated 
that the local bar will hereafter avail 
itself more fully of the opportunity to 
advise voters touching the capacity and 
quality of men seeking judicial places. 
That is guidance which the public will 
appreciate. Mr. Thompson is wholly 
right in saying that a poor bench is a 
reflection upon the bar, just as it is an 
infliction upon the community. 

In this connection it is well to bear in 
mind the suggestion attributed to Lord 
Mansfield. “If you are choosing a judge, 
pick a gentleman,” he said. “If he knows 
a little law, so much the better.” In 
short, the “advisory primary system” of 
which Mr. Thompson speaks, will serve 
most valuably if it does not stress too 
heavily technical proficiency, but takes 
into consideration that combination of 
gifts and restraints which marks the gen- 
tleman. Such an appraisal of character 
is not easily arrived at, but it is in the 
circumstances a prime necessity. 





United States Supreme Court Building 


On November 19, 1931, it was an- 
nounced that award had been made of 
the contract for the new building for the 
Supreme Court of the United States, at 
a contract price of $8,383,000. While the 
award contemplates approximately three 
years for erection of the building, it is 
expected that the contractors will com- 
plete it before the end of that period. 

The contract calls for an exterior of 
Vermont marble, and the use of Georgia 
marble for the four courtyards, while the 
interior will be mostly Alabama marble. 
There will be some foreign marble used 
in the court room. When completed, it 
will be one of the most imposing and 
stately structures in the whole Federal 
public building program. The founda- 
tion work has been completed. 
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